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A popular perception shared by peace officers and the public alike is that the payment of an
admission of guilt fine finalises the judicial process and no criminal record will result. However, paying
an admission of guilt fine in terms of section 56 of the Criminal Procedure Act means that the person
is deemed to have been convicted and sentenced in a court of law. People who pay admission of guilt
fines later discover with shock that they in fact have a criminal record, with severe consequences.
Often costly High Court applications will have to be instituted to set aside the conviction and
sentence. Peace officers have a duty to inform a person of the consequences of paying an admission
of guilt fine, but often do not do so and even abuse the admission of guilt system to finalise matters
speedily. This article examines the consequences for a person who pays an admission of guilt fine.

It further investigates whether there is a duty on Legal Aid South Africa to provide legal assistance in
these matters and whether an administrative infringement process should be investigated.

In South African law, a person may acquire an admission of guilt fine (AGF) is paid.? There
a criminal record in one of three ways: when are two ways in which a conviction can result
entering a plea of guilty when prosecuted, upon from the payment of an AGF, namely section
conviction after a plea of not guilty, and when 57(1)(a) or (b) and section 57A(1) of the Criminal
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Procedure Act (CPA).® The conviction is either
as a consequence of a written notice issued by
a peace officer in terms of section 56 of the CPA
or as a result of a written notice issued by a
public prosecutor in terms of section 57A(1) for
an accused to appear in court, with the option
of paying an AGF instead of appearing in court.

It is widely believed by peace officers and the
public alike that if the police did not take a
person’s fingerprints upon conviction or when a
fine is paid, no criminal record will result.* This is
not necessarily true. Fingerprints are not needed
to record a conviction and the admission of
guilt can be submitted by police to the criminal
record centre.® As will be illustrated, there are
many people unaware that they have criminal
records.® When a fine is paid, the accused

is considered correctly convicted under all
statutory and common law offences. People
opt to pay the fine to secure their release and
avoid spending a night in a police cell, but do
not realise that paying the AGF has severe
consequences.’” For example, it could serve as
the basis for terminating a lease, could disqualify
someone from obtaining a visa for travel or
emigration, or be grounds for instant dismissal if
a person works in a financial institution.®

The result of the current admission of guilt
system is that there is a large group of people
who pay an AGF without knowing or fully
understanding the consequences of their
decisions.® They rarely have access to legal
advice and are often enticed to make these
decisions, which they rue later.

This article examines the consequences for
people who pay an AGF after receipt of a
written notice to appear in court in terms of
sections 57(1)(b) and 56(1) of the CPA. It further
investigates whether there is a duty on Legal
Aid South Africa to provide legal advice in these
matters. We do not deal with an AGF paid

after a summons'® was endorsed by the public
prosecutor,'" or after appearing in court, but
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before entering a plea'? and fines imposed for
traffic offences.

The admission of guilt system
Section 56(1) of the CPA provides:

If an accused is alleged to have committed
an offence, and a peace officer on
reasonable grounds believes that a
magistrate’s court, on convicting such
accused of that offence, will not impose a
fine exceeding the amount determined by
the Minister of Justice from time to time by
a notice in the Gazette, such peace officer
must hand to the accused a written notice
which shall [...] call upon the accused to
appear at a place and on a date and at

a time specified in the written notice to
answer a charge of having committed the
offence in question.'®

It may also contain an endorsement in terms

of section 57 that the accused may admit

his guilt in respect of the offence and pay a
stipulated fine without appearing in court.™ The
notice must contain a certificate signed by the
peace officer that he has handed the original

to the accused and that he has explained its
importance to the accused.'® The peace officer
must forward a duplicate to the clerk of the court
which has jurisdiction,'® as prima facie proof that
it was issued and handed to the accused.'”

Section 57(1)(b) provides that the accused
may, without appearing in court, admit his
guilt by paying the fine stipulated. Where a
fine was paid, the money and notice must
be forwarded to the clerk of the magistrate’s
court which has jurisdiction. As provided for
in the Code for Clerks of the Criminal Court,
the clerk completes the criminal record
book for admissions of guilt, whereupon the
accused is deemed to have been convicted
and sentenced by the court in respect of the
offence in question.®



This Code determines how clerks of the court
must proceed when they receive AGFs up

to the point that admission of guilt register is
submitted to the responsible judicial officer,?°
who must scrutinise the documents.?" If it
appears to them that a conviction or sentence
under subsection (6) is not in accordance

with justice or the determination?? for the
amounts set for an AGF, they may set aside

the conviction and sentence and direct that the
accused be prosecuted.?® Recent cases include
S v Perrang®* where the accused paid an AGF
of R6 000 for possession of 223 crayfish?;

S v Ajouhran?® where an AGF of R9 000 was
paid for possession of 454 undersized crayfish?”
and S v Simba?® where an AGF of R800 was
paid for possession of cannabis.?® These
matters were reviewed before the High Courts®°
and in each case, the magistrate set aside the
deemed conviction and sentence, and directed
that the accused be prosecuted in the ordinary
course. There are also instances in which the
courts cautioned that the payment of an AGF
was used as a ‘nonchalant quick-fix method’

to expedite and finalise criminal proceedings.®'
The cases discussed below illustrate that
matters falls through the cracks despite
procedural safeguards.

Those that fell through the cracks

The advantages of paying an AGF seem
obvious, but Curlewis warns that the practical
implications are not always understood and
could amount to ‘seeing only the tip of the
iceberg’.®? Some are of the opinion that, in
practical terms, it is ‘unlikely that the payment
of an AGF will cause a person much trouble in
the future, as it seems from anecdotal accounts
from persons working at the local authorities
or police stations that such convictions are
not entered into the SAP 69 register, or if they
are, they do not appear on a criminal record
clearance check.’®® However, this practice has
indeed resulted in trouble for some.

S v Parsons®*

The accused was convinced by the investigating
officer to pay an AGF for ‘disturbing the peace’.
She stated that ‘I was issued with the fine but
never was it explained to me that | would receive
a criminal record. Had this been explained to me
... l would definitely have appeared ...” She was
deemed to have been correctly convicted.®®

In determining whether the deemed conviction
should be set aside, the court referred to the
guidelines set out in S v Cedras:*®

(@) Are there considerations of equity and fair
dealing that compel the court to intervene to
prevent a probable failure of justice?

(b) Has good cause been shown for mistakenly
or erroneously admitting guilt?

(c) Are there indications that, were the charge
to go to trial, she would have a probable or
arguable defence?

The police officer misrepresented the facts by
stating that payment of the fine would finalise
the matter.®” The court described such actions
as ‘dangerously attractive’ to an unsuspecting
member of the public,*® and held that

drawing a person'’s attention to the fact that a
conviction shall be recorded is not only fair, but
constitutionally obligatory.®®

The section 56 notice issued at the time did
not contain any warning that payment of a fine
translated into a conviction. The police officer
should have warned the accused about the
possible conviction record.*® The court was
satisfied that the accused was wrongly led

to admit guilt and wrongly convicted and the
conviction and sentence were set aside.

Tong v The State*!

The applicant was arrested in 2008 for
possession of cannabis in contravention

of section 4(b) of the Drugs and Drugs
Dependency Act* after he was found in a street
near a packet containing cannabis (which was
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presumed to be his). The police informed him
that he could facilitate his release by paying

an AGF. The appellant’s father paid an AGF

of R200 and the applicant was asked to sign
various documents. He was not offered legal
representation and the police did not explain
the process to him. He was not consulted
about the AGF, did not agree to pay the fine
and was not informed that an AGF had been
paid by his father. He was asked for an address
and assumed that he would receive a notice to
appear in court, but never did.

In 2011 he applied for a work visa to teach
abroad and was surprised to find that he had a
criminal record, which disqualified him from any
teaching placement or travel abroad. Moreover,
the records of his case at the Magistrate’s Court
had been destroyed.*® Tong averred that he was
severely prejudiced as he was not afforded the
opportunity to defend himself in court and that
he would have elected to do so.

The difficulty with the case was that there were
allegations that the police did not explain the
applicant his rights and the implications paying
an AGF before the fine was paid, with no
evidence to the contrary.** The court was of the
opinion that the payment of an AGF is premised
on the fact that the payer of the fine would

have been fully appraised of his rights and the
consequences before electing to do so0.* The
exercise of such a choice amounts to the waiver
of several procedural rights, which an accused
would enjoy at a trial, such as the right to be
sentenced only upon proof beyond reasonable
doubt that he committed the alleged offence. A
number of constitutional rights are also infringed
upon, namely the rights to dignity, freedom,
security of the person, employment, privacy,
freedom of movement and residence, as well as
the right to a fair trial.

The court referred to NGJ Trading Stores (Pty)
Ltd v Guerreiro* which held that payment of an
AGF amounted to a conviction serious enough
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to allow the termination of a lease, where the
lease stipulates that being convicted of any
offence is grounds for cancelling the agreement.
Despite these risks, the court also described the
AGF system as an indispensable component of
the criminal justice system, which lessens the
burden on the already overloaded system.*’

What makes matters worse in the Tong case
was the fact that the police docket could not
be traced,*® with the result that the Director of
Public Prosecutions could not properly respond
to the applicant’s allegations that the police

did not explain his rights. The applicant also
submitted that the AGF was used by the police
as a bargaining tool to affect his release from
custody. In effect, he was not given the choice
to pay a fine before a certain future date.“® The
police effectively enforced payment. The court
found this unlawful, especially as the applicant
had not effectively waived his choice to consider
to pay at a later date or to contest the matter.®®

S v Rademeyer®

Rademeyer was accused of shoplifting and

was served with a document called ‘Notice of
Rights in Terms of the Constitution’ at the police
station.®? The SAPS 14A details the reason

that the accused is being detained and informs
them that they have the ‘right to consult with a
legal practitioner of your choice or should you
so prefer, to apply to the Legal Aid Board to be
provided by the State with the services of a legal
practitioner [...]’

In the middle of the SAPS 14A, is a portion
called ‘Certificate by Detainee’, which states:

[, (hame of detainee) hereby certify that |
have been informed in English of my rights
in terms of the Constitution as set out
above by (name of person who informed
the detainee) and that | understand the
contents thereof.

It was signed by the detainee and a person who
explained her rights to her.



Rademeyer was handed a section 56 notice to
appear in court with the SAPS 14A. The notice
contained a warning that an ‘[Aldmission of
guilt fine of R500 may be accepted.” She was
notified that she would have to appear at court
on 9 September 2014. Instead of attending
court, she opted, without the benefit of legal
advice, to pay the AGF.

She subsequently sought a police clearance
certificate, which showed that she was
convicted of theft and fined R500. According
to her court documents ‘[T]his revelation was
unexpected. She was stunned, confused and
frustrated.’®® Her affidavit stated that:

At the police station it was not explained
to me that signing an admission of guilt will
be held against me for a 10 year period.

| was unaware of the consequences by
signing the admission of guilt. | never
received nor signed a summons. The
option of going to court was not even
mentioned to me by the police station.

The court concurred with the judgment in

the Tong case that section 57 of the CPA
imposes no duty on a police officer to warn an
accused of the full consequences of paying

an AGF.%* Therefore, in the absence of clear
legislative prescriptions, the courts require law
enforcement officers to warn accused of the
consequences of paying an AGF. In Tong*®® the
court stated that:

As such, the accused must be informed
that he or she will be deemed to have
been sentenced and convicted by the
court with jurisdiction in respect of the
offence in question. It must be furthermore
explained to an accused that, if it is indeed
the case, such conviction will appear on
the accused’s criminal record. A police
officer must further inform the accused
that, as a consequence of paying an AGF,
an accused would be waiving the right

to be sentenced only upon proof beyond

reasonable doubt that one is guilty of the
commission of the offence, the right to
contest the allegations in open court, the
right to confront one’s accusers, the right
to call witnesses and the right to legal
representation. A police officer must state
in a certificate referred to in s 56(1)(d) of
the Act contained in a written notice, that
he/she has indeed warned the accused in
the above manner.

Rademeyer averred that it was never explained
to her that paying the fine would result in a
criminal conviction, but the court held that
there was no duty on a police officer to do
50.% The judge equated it with the situation
where a judge or magistrate does not have to
warn an accused in advance that conviction
will result in a criminal record. The court argued
that certificate warranting that the police officer
has explained the full import of the processes
may be desirable, but its absence does not
imply that the accused’s right to a fair trial has
been trampled.®”

The court was of the opinion that the law
should be developed to incorporate a warning
into the section 56 notice that payment of an
AGF translates into a conviction. The absence
of such warning is ‘not fair to unsuspecting
members of the public.’*® Based on the test
developed in Cedras the court confirmed the
original outcome.

S v Madhinha®®

In 2010 Madhinha allegedly slapped a fellow
vendor. He was detained, fingerprinted and
handed a written notice, which included an
endorsement that he may admit guilt. He paid
the R500 fine and was released. In 2018 he
applied to join Uber as a driver and required a
police clearance certificate. This revealed that
he had a criminal record and he applied to
have the conviction and sentence set aside.
He alleged that he was led to believe that the
only option to be released from custody was
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to pay a fine immediately and that payment was
accordingly not made freely and voluntarily. He
also averred that his constitutional rights were
not explained at any stage.

The paperwork relating to Madhinha’s AGF

had been entered in the criminal record book
kept for admissions of guilt.?° A few days later,
a magistrate ‘examined’ the documents®' and,
having done so, set aside neither the conviction
nor the sentence. This cleared the way for the
police to enter his name and details in their
criminal record system.

Madhinha approached the court, raising the
question that has long troubled many people:
when someone pays an AGF what is the precise
status of that transaction? Madhinha said the
conviction and sentence resulting from paying
the fine should be set aside as it was ‘not in
accordance with justice’. He accepted that if
the conviction and sentence were set aside,

he might still be prosecuted in relation to the
original matter.

The court expressed doubt whether the

result of the payment of a fine issued in term

of section 56 is a conviction as envisaged in
section 271 of the CPA (a previous conviction
by a court of law). The court was also doubtful
whether such section 56(7) conviction should
be entered and appear as a previous conviction
on a person’s criminal record (in terms of
section 271 of the Act).?

The court ruled that the level of court, and the
fact that the fine represents 8.33% of the limit of
jurisdiction for magistrate’s courts, indicates that
the method is meant primarily for less serious
offences.®® According to the court, a conviction
and sentence in terms of section 57(6) is not a
verdict, but an automatic consequence of an
administrative act performed by a member of
the court’s support services.®*

In the court’s view, the section 57 mechanism
is intended to settle trivial disputes between the
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state and accused persons where ‘neither party
wish to go through a long trial procedure and
both are willing to bring their dispute to a quick
end’.® It is regarded as a waiver by both parties
— the state waives the offences upon payment
of an amount and the accused waives his right
to have his case proved beyond reasonable
doubt. It is not an unequivocal admission of
guilt, primarily because it is not required that
the facts of the offence be set out, or that it

be confirmed and reduced to writing in the
presence of a magistrate or peace officer.®

The court pointed to two cases from 2013,
where the accused had also said they did not
know that payment of a fine would lead to a
criminal record, and where the High Court had
appeared to ‘accept, without deciding’ that a
section 57 (6) conviction had the required status
to result in a permanent record, which was the
narrow issue raised by Madhinha.

According to the court the appropriate way

to deal with his application was to set the
proceedings aside and let the state prosecute

if it wished to prove his guilt.®® The court
recommended that the National Commissioner
of Police should require SAPS members to
submit a monthly written record of detentions
where an AGF is used, including the reasons for
the fine. The court was of the view that:

The record should show why it was
necessary to arrest someone before
giving them notice of the option of an
AGF. A policy should also be drafted
that would address the criticism ‘that the
SAPS use arrest and detention to force
vulnerable members of society who fear
being locked up, to admit guilt on petty
crimes using arrest and the threat of
continued detention.

The court held that a conviction and sentence
following an entry into the admission of guilt
record book by the clerk of the criminal court in
the magistrate’s court ‘is not a conviction whose



record is permanent’ and that the conviction
and sentence of Madhinha under section 57(6)
should be set aside.®

Mong v Director of Public
Prosecutions™

The applicant was arrested for possession

of cannabis. He denied that it was ever in

his possession. Although he paid an AGF,
Mong denied admitting that the cannabis

was his and said that he was unaware that
paying the fine would result in a criminal
record. He sought an order directing that

the fine be expunged from the register of his
previous convictions. Section 57(7) of the CPA
requires a judicial officer presiding at a court
to examine the documents and confirm the
conviction and/or sentence before it is entered
into the Criminal Record Book for admissions
of guilt. Mong argued that these provisions
were not complied with, and that he was not
told of the consequences that would flow from
the payment of the fine while he was still under
arrest.

The court was very critical of the decision

in Madhinha, arguing that section 57(6) of
the CPA seeks to ‘facilitate the recording of
the particulars of summons or notice in the
criminal record book for admissions of guilt,
which would be deemed to be a conviction
and sentence by a court.’”" Although section
57(6) results in a conviction and sentence,
which is normally the function of a magistrate
or judicial officer, the fact that the AGF is
recorded by the clerk of the court does not
confer on them the powers of a magistrate
or judicial officer to convict or sentence. The
court also found Madhinha to be at odds with
NGJ Trading Stores,” which is still binding
authority. The court ordered that the previous
conviction based on the entry in the Criminal
Record Book be removed and that the R500
AGF be paid back to Mong. The DPP could
decide whether to prosecute Mong afresh.”

Duties of peace officers
regarding AGFs

From these cases it appears that the payment
of an AGF is often used as a bargaining tool by
police officers to affect the release of a person
from custody.” While it cannot be disputed
that an AGF is an important component of

the criminal justice system and that it eases

the burden on an already overloaded criminal
justice system,”® it is premised on the fact that
an accused is fully appraised of his or her rights
and the consequences of their choice.’®

The court held in Tong™ that a peace officer
must warn an accused of certain consequences
of paying an AGF, including that:

* he/she will be deemed to have been convicted
and sentenced by a court;

e such conviction will appear on the accused’s
criminal record; and

e the accused will be waiving the right to be
sentenced only upon proof beyond reasonable
doubt that he/she is guilty of the commission
of the offence, the right to contest allegations
in open court, the right to confront one’s
accusers, the right to call withesses and the
right to legal representation.

As a result of this ruling the J534 form (written
notice to appear in court in terms of section 56
of the CPA) has been amended to include the
following information:

ADMISSION OF GUILT UNDER SECTION
57 OF ACT NO 51 OF 1977

| hereby acknowledge that | am guilty of
the offence(s) set out in this notice and
they, by paying the admission of guilt, |
will be deemed to have been convicted

in Court of the offence(s) (without having
appeared in Court, having had the benefit
of facing my accuser, having had legal
representation or having exercised by
right to call a witness in open Court) and
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that the conviction may be recorded as a
previous conviction against my name and
may appear on my criminal record.

This is all well and good, but, in reality, most
South Africans see criminal trials as a looming
terror to be avoided as far as possible,
resulting in the payment of AGFs without
considering the possible consequences of the
acknowledgement in the form J534.7®

Alternatives to AGF

Diversion is available to first time offenders
who freely admit their guilt before the
commencement of a criminal trial. The most
common offences for which diversion may
be considered include theft or attempted
theft, shoplifting, assault and possession of
narcotics.” Diversion for adults is usually
initiated by an accused’s legal representative
in the form of written representations to
prosecutors or at the initiative of prosecutors.&°
In instances where AGFs are paid, however,
the recipient of the J534 notice effectively
waives the right to legal representation and
may therefore be unaware that diversion may
be an option.

Informal mediation is a process whereby a
prosecutor acts as a mediator between the
victim and the offender and resolves the conflict
that resulted in the criminal case. The matter

is then withdrawn.®' In many instances where
AGFs are paid, the crimes are ‘victimless’ (e.g.
fishing without a licence, being in possession
of abalone without a permit, possessing
undersized mussel or crayfish, and so on), and
mediation is therefore not an option.

A third possibility is to use administrative
processes in place for specific types of
offences, such as the new infringement system
introduced by the Administrative Adjudication
of Road Traffic Offences Act.®2 Under this
system minor traffic offences, referred to as
infringements, result in administrative fines.
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If the infringer pays the fine, demerit points

are allocated, which can eventually result in

the suspension of their driver’s licence for a
specified period, but does not result in a criminal
record.®® A person can also decide to have the
infringement adjudicated in court and section 54
of the CPA then applies. A conviction does not
result in a criminal record.®

Lastly section 341 of the CPA deals with the
compounding of certain minor offences. It
makes provision for the issuing of a written
notification alleging that a person has committed
a minor offence, as well as the amount which a
court would impose as a fine. If the person pays
that amount within 30 days in the prescribed
manner, they will not be prosecuted for the
offence, and no criminal record is incurred.®

The duty to provide legal aid

In South Africa, the provision of criminal legal
aid is an obligation imposed by the human
rights chapter of the Constitution.® Legal

Aid South Africa was established in terms of
the Legal Aid South Africa Act®” to ensure
compliance with international guidelines and the
Constitution® by rendering or making available
legal aid and legal advice, providing legal
representation at state expense and providing
education and information concerning legal
rights and obligations.®®

Regulation 3 of the Legal Aid Regulations (the
Regulations)® provides that Legal Aid South
Africa may grant legal aid to a sentenced or
detained person or an accused person in a
criminal trial, provided that substantial injustice
might occur if that person cannot afford legal
representation and the possibility that he or she
might be imprisoned exists.®" In assessing an
application for legal aid by an applicant who is
charged in the district magistrate’s court with
an offence that is not listed,® legal aid may be
granted after consideration of the complexity
of the case in law and in fact, including the



imposing of an appropriate sentence, the
applicant’s ability to represent himself, and the
gravity of the case.®

Regulation 27 of the Regulations contains
the qualification criteria and means test.

If an applicant exceeds the means test,**
Legal Aid has the discretion to authorise
fully subsidise their legal aid, can provide
partial legal aid, or they can require that

the applicant contribute to the cost.®® In
assessing whether partial legal aid should be
provided, Legal Aid must consider whether
the applicant will suffer substantial injustice if
legal aid is not provided, and can afford the
cost of his or her own legal representation.®

As far as ‘substantial injustice’ is concerned,
S v Bhengu®’ ruled that each case will

have to be decided on its own merit. The
Constitution® also provides that every
accused, detained and sentenced person has
the right, where substantial injustice would
otherwise result, to be provided with legal
representation at State expense.®

It is clear from the case law discussed above
that people who acquire a criminal record

by paying an AGF might not have done so if
they had legal advice. Legal Aid should assist
people attempting to have their deemed
conviction (as a result of paying an AGF) set
aside if the criteria for such assistance are
met and their application has sufficient merit.
Legal Aid should also present educational and
information sessions or distribute pamphlets
informing the public about the consequences
of paying an AGF.

Conclusion

People often opt to pay an AGF to secure

their release from custody, to prevent a court
appearance, or because they believe it will
finalise the matter without the risk of incurring a
criminal record. They are unaware that they will
be deemed to have been correctly convicted

and that such a conviction holds for all
statutory and common law offences. It is costly
to bring a High Court application to set aside a
conviction, and there is consolation in the fact
that the conviction automatically falls away after
10 years.'®

Legal Aid should implement a system to fill

the cracks to prevent serious injustice and
possible adverse consequences resulting

from the payment of an AGF. Information
should be disseminated on the consequences
of paying such fines as part of Legal Aid’s
community outreach programmes, which

form part of its annual performance plan.™’
Furthermore, there should be an expansion of
the administrative processes for addressing
minor offences. Such a process could include
a confirmation of guilt phase that takes place
before a magistrate delegated to oversee AGFs
where the magistrate explains their rights to
accused and confirms that they understand the
consequences of paying such fines. The South
African admission of guilt system should not be
seen as a nonchalant ‘quick fix’.

To comment on this article visit
@ http://www.issafrica.org/sacq.php
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