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Abstract

Background: Despite pets are sentient beings, they are legally considered and regulated as objects in sales contracts.
Therefore, the buyer is protected by law if the purchased animal should be affected by defects such as an illness or
a congenital / hereditary condition that depreciates its value. In the sale of animals, a disease is legally considered a
defect if it is hidden, severe, and pre-existing at the time of purchase. Canine Atopic Dermatitis (CAD) having these
three requirements can, therefore, legally be considered a defect. To acquire his legal rights, the buyer must obtain a
certification from the veterinarian reporting that the animal was unfit for buying within a certain time frame.

Aim: This paper analyzes the legal choices that owners of dogs affected with CAD can make to help practicing
veterinary clinicians comprehend and recognize this disease and because it may be considered a defect.

Methods: Thirteen cases of CAD are reported and analyzed from a medico-legal point of view.

Results: In cases n. 2, 3, 4, 5, 7 owners of dogs affected with CAD partial or full reimbursement from the seller
obtained. In cases n. 9, 10, 11, 12, and 13, dog owners could not take any legal action because the diagnosis of CAD
was made beyond the time limits required by law. In cases n. 1, 6, and 8, the owners decided not to take any legal
action.

Conclusion: The veterinarian practitioner is a key professional figure not only for diagnosing the disease within the
legal time limits, but also for support the owner in medico-legal disputes. A basic medico-legal background for all
veterinarians and greater involvement of them in the sale of animals as a guarantee for the buyer is recommended.
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Introduction

Canine Atopic Dermatitis (CAD) is defined as “a
genetically predisposed, inflammatory and pruritic
allergic skin disease, which is most commonly
associated with the presence of IgE antibodies directed
against environmental or food allergens or both”
(Olivry, et al., 2001; Halliwell, 2006).

Genetic factors are considered as very important in dogs
and humans (Sousa and Marcella, 2001; Morar et al.,
2006). Studies suggest that CAD involves numerous
genes interacting with environmental elements (Sousa
and Marcella, 2001; Morar et al., 2006; Wilhem et al.,
2011; Nuttal ef al., 2013).

CAD is common in dogs, affecting between 3% and
15% of the canine population or up to 58% of dogs
affected by skin diseases (Hillier and Griffin, 2001;
Nedtvedt et al., 2006). The most involved canine
breeds are French bulldog, Scottish terrier, Fox Terrier,
Staffordshire Bull Terrier, Boxer, Labrador Retriever,
German shepherd, Dalmatian, Shar Pei, West Highland
white terrier, and Jack Russell (Nadtvedt et al., 2006;
Wilhem et al., 2011). It is also possible that each dog
breed shows a different CAD clinical presentation

based on its genetics pool (Wilhem et al, 2011).
Therefore, the lesions can vary in location, severity,
and age of onset (Griffin and DeBoer, 2001; Favrot et
al., 2010; Eisenschenk, 2020). Clinical signs onsets
usually between 6 months and 3 years. The first
symptom is generally persistent itching, followed by
erythema, papules, and pustules, defined as “primary
skin lesions” (Griffin and DeBoer, 2001; Favrot ef al.,
2010; Eisenschenk, 2020). There are “secondary skin
lesions” in chronic CAD, such as alopecia, cutaneous
lichenification, and often bacterial infections (DeBoer
and Griffin, 2001; Griffin and DeBoer, 2001; Favrot et
al., 2010; Eisenschenk, 2020).

Dogs with CAD present alterations in epidermal
integrity combined with cutaneous hyperactivity due to
reduced production of filaggrin and ceramides, which
causes water loss and increased entry of allergens
(Drislane and Irvine, 2019; Combarros et al., 2020).
The latter provokes a continuous and persistent immune
response mediated by mast cells, IgE, and Th2 response
(Marsella et al., 2012).

CAD is also a diagnostic challenge. Pathognomonic
signs or specific biomarkers have not been identified.
The diagnosis is generally made to exclude other
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diseases with similar symptoms, such as ectoparasitic
infestations and the application of “Fravrot criteria”
(Hill et al., 2006; Hensel et al., 2015).

Allergy tests used are the evaluation of skin reactivity
by Intra Dermal Testing or the detection of IgE by
Allergen-Specific IgE Serology (ASIS) test (Hill et al.,
2006; Hensel et al., 2015).

Allergy tests aim to detect allergens to be avoided or
contained in allergen-specific immunological therapy,
which improves clinical signs of CAD patients by
administering an increasing number of allergens (Hill
et al., 2006; Hensel et al., 2015).

The symptomatic treatment of CAD instead, consists of
the administration of topical or systemic glucocorticoid,
oclacitinib, implementation of a flea control regime,
dietary supplementation with essential fatty acids,
antibiotic treatment, frequent shampoos, avoidance of
allergens (Olivry and Saridomichelakis, 2013; Olivry
et al., 2015; Santoro, 2019).

The veterinarian should be able to recognize CAD
because it may be considered a defect in animal buying
and selling and consequently be the object of civil
lawsuits.

In this article no. 13, case study on CAD were evaluated
from a medico-legal viewpoint. The aim was to provide
veterinary clinical practitioners with the knowledge
and skills necessary to recognize this disease as a
redhibitory defect competently. Each case required
problem-solving skills and communication with the
owner.

Legal background

Although the pets occupy the status of a beloved
family member, they are legally considered property
(Passantino and Vico, 2006). During the sales process,
the animals are categorized as mere goods, where the
term “goods” is meant to afford purchasers and vendors
certain rights and responsibilities in the contract (Eur-
Lex.eu, 2005; Masucci and Passantino 2006; Eur-Lex.
eu, 2011; Europa.eu, 2019).

According to the law, i.e., in Italy, the animals are res
(article 812 of the Civil Code). Their sale is therefore
regulated by article 1470. Following the Civil Code
(c.c.), which deals with the sale of goods in general,
and by article 1496 c.c., specifically regulates the
animals' sale (Di Majo, 2017). The Italian Civil Code
states that the seller is obliged to guarantee that the
thing sold is free from defects that make it unsuitable
for the use to which it is destined or that appreciably
impairs its value (Di Majo, 2017). The same provisions
are established by the Consumer Sales and Guarantees
Directive that ensures consumers a legal guarantee
for material goods, including cats and dogs (Eur-Lex.
eu, 1999). Although the European directive does not
explicitly address pet animals, the rules laid down in
the Directive could very well be applied to contracts
relating to the animal purchase.

In fact, at the European level, consumer protection
concerning animal purchase is founded on the general

consumer protection laws. In some countries, national
governments have adopted rules concerning animal
welfare rather than consumers’ protection during
the purchase of an animal in lousy health status with
potential defects, problems, and, hereditably diseases.
Table 1 reports the national law in some Member States.
In the US, several states have pet purchase protection
laws providing legal recourse to pet owners who
purchase animals from dealers/breeders when those
pets are later found to have a defect (AVMA, 2021).
The time frame to exercise buyer remedies varies from
7 to 25 days for illness and diseases and, 10 days to 2
years for congenital or hereditary defects. Generally, all
the states prescribe the same remedies, allowing buyers
to either return the pet for reimbursement of purchase
price or replace the pet for another comparable value
chosen by himself/themselves. In this last case, the
replacement can be associated with reimbursement for
veterinary expenses (i.e., related to certification that
animal is unfit for purchase or the diagnosis and the
treatment) in an amount of not more than the original
purchase price of the animal.

Some states also allow buyers to retain the pet and

receive the reimbursement of veterinary expenses,

reflecting the strong bond established with the unfit
animal for sale.

In states without a specific law, consumers result in

relief under the Uniform Commercial Code, which

regulates the sale of goods.

In Australia, a pet purchase is just like any other

purchase made by a consumer; it is covered by the

Australian Consumer Law. Also, in Canada, the

Consumer Protection Act treats pets as consumer goods,

and consequently, the same regulations are applied.

Therefore, in the eyes of the law buying a pet is the

same as buying any other product. Thus the animal

automatically should become with the following
consumer guarantees, to make sure she/he gets what
she/he paid for:

*  Beas described

»  Be fit for a specified purpose: the seller guarantees
that the animal will be suitable for the purpose for
which it is generally intended

*  Be of satisfactory quality and not show hidden
defects: the pet should be healthy and have no
undisclosed injuries or diseases that may reduce
the length of its life, other than those commonly
associated with some breeds.

It is important to understand the meaning of defect.

In veterinary legal medicine, a defect or disease can

be considered a vice only if it has these requirements

(Passantino, 2006; Quartarone ef al., 2012):

*  Pre-existing (the disease/defect already existed
before the purchase or has pre-existing causes at
the time of sale)

* Hidden (an ordinary person cannot discover it
during an inspection or examination, that is, defects
that cannot be detected using reasonable diligence)
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e Severe or chronic (the defect makes the animal
unsuitable for its intended use so that the purchaser
would not have bought it or would have paid a
lower price for it if it had been aware of the defect).

Suppose the animal sold does not meet the above-said

requirements or is suffering from a serious or chronic

vice that is pre-existing and not easily recognizable.

In that case, the buyer may elect one of the following

options once a veterinarian certifies that the purchased

animal is unfit:

e The right to return the animal and receive purchase
money refunded, plus the reimbursement of the
veterinary fees.

Table 1. Pet purchase protection law in some Member States.

* The right to return the animal and receive in
replacement another animal of the consumer’s
choice, of correspondent value, plus the
reimbursement for veterinary fees.

e The right to retain the animal and obtain
reimbursement from the pet seller for a reasonable
veterinary service to cure or attempt to cure the
animal.

In death cases of the animal from causes not caused

by an accident, the buyer may be entitled to a full

reimbursement of the animal's purchase price or have
another animal of his/her choice of correspondent
value, plus reimbursement of veterinary fees.

Member state

National law Provisions

Breeders and pet shops have the duty to provide the buyer of an animal
with a warranty certificate. The law draws a distinction based on the

Belgian law (Act of date of appearance of the defect. When the defect is reported less than
Belgium September 1, 2004) and 6 months after buying, the customer must demonstrate that the defect
Belgian Civil Code appeared after the purchase. If the defect is reported more than 6 months
after purchase, the customer must demonstrate that it already existed
before the purchase.
Dogs and cats selling with infectious diseases is forbidden (Code
Rural; Article R223). Article R213-1 and following mention for dogs
Civil Code, Protection du . the fpllowmg latent dgfects ( vices red1.11b1t01res ) canine d1st.emper,
infectious canine hepatitis, parvovirus, hip dysplasia, cryptorchism, and
France consommateur and Code . . e L .
Rural progressive retina dystrophy. For the cat: feline panleucopenia, infectious
peritonitis, FeLV and FIV. Thus, it is only allowed selling of animals free
of diseases that are listed in the law. Other genetic or health defects are
not covered.
In the previous Civil Code, there was a specific rule for animals which
laid down a 60-day period for the guarantee. In the current Civil Code
Hungary Code Civil there is not any specific rule for animals so the general rule which covers
the animal for 1 year from the date of delivery is applicable. In cases of
consumer contracts, the general 2-year period is applicable.
Wet Handhaving . .
. It is a general law on consumer protection.
Consumentenbescherming
Netherlands Besluit Gezelschapsdieren,  The seller gives the buyer all relevant information on the health status of
Juni 17, 2014 (Law on the the animal, and minimally the vaccination status’ (Art. 3.17, 3.18). The
well-being of the companion  breeders are responsible for genetic defects suffered by animals sold to
animals) consumers.
Animal Welfare Acts of 2006  Legal duties are imposed on pet owners including sellers to ensure the
and 2011 adherence to standards of the welfare of their animals.
Ireland The Breeding of D(?gs Act Although acts cite the dogs’ purchase, there are not specific rules
1973 and the Breeding and . X . .
regarding the consumer’s protection in relation to purchase. In fact,
Sale of Dogs (Welfare) Act . . .
1999 articles 8 and 9 refer only to an adequate registration
General Law for the
Spain Protection of Consumers and It is a general law on consumer protection.
Users
UK Sale of Goods Act 1979 Live animals are classified as “goods,” and the act covers rights of

consumers.
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For example, Italian law allows the buyer to proceed
with one of the two types of legal actions, namely
the actio redhibitoria, in which the buyer returns the
animal and is refunded, or the actio estimatoria (quanti
minoris), in which the buyer keep the animal and obtains
restitution of a part of the price that is a compensation
proportionate for the loss of value (article 1942 c.c.).
They are also entitled to refund the expenses caused by
the sale and any heads of damages suffered.

There exists a finite time frame under which a buyer
may recess the contract of sale and return an animal or
receive other compensation. This time frame changes
from state to state.

Under EU legislation, 27 consumers are granted 6
months during which complaints of defect can be
raised; this period is inappropriate, in our opinion,
since hereditary diseases would not necessarily become
apparent within such a time frame.

In Italy, any legal action must be taken within 8 days of
the discovery of the vice and, in any case no later than
1 year following the purchase of the animal (period of
prescription extinction) (article 1945 c.c.).

Materials and Methods

Animals

Digital medical records from April 2015 to August
2019 from a veterinary clinic with expertise regarding
animal law (Messina, Southern Italy) were searched
for the following terms: itching, alopecia ear infection,
lichenification, crusting, erythema, hyperpigmentation,
furfuraceous  dermatitis, epidermal  collarettes,
conjunctivitis, bad smell, and in some cases, papules,
pustules, excoriations, and pyoderma. Dogs with a
complete medical record, compatible clinical signs, and
a diagnosis of CAD confirmed by ASIS were included

Table 2. Type of undertaken litigation cases.

in this study. CAD was revealed in 13 dogs (5 females
and 8 males) of a different breed—mongrel dogs (4/13:
30.7%), Cocker Spaniel (2/13: 15.3%), Labrador
Retriever (1/13: 7.6%), Cavalier King Charles Spaniel
(1/13: 7.6%), Akita-Inu (1/13: 7.6%), Dachshund
(1/13: 7.6%), West Highland White Terrier (1/13:
7.6%), Doberman Pincher (1/13: 7.6%), Argentine
Dogo (1/13: 7.6%).

Real cases study

Dogs affected by CAD showed itching (13/13:
100%), alopecia (9/13: 69.2%), ear infection (6/13:
46.1%), lichenification (5/13: 38.4%), crusting (4/13:
30.7%), erythema (4/13: 30.7%), hyperpigmentation
(4/13: 30.7%), furfuraceous dermatitis (4/13: 30.7%),
epidermal collarettes (2/13: 15.3%), conjunctivitis
(2/13: 15.3%), bad smell (2/13: 15.3%), papules (1/13:
7.6%), pustules (1/13: 7.6%), excoriations (1/13: 7.6%),
pyoderma (1/13: 7.6%), weight decrease (1/13: 7.6%).
After the diagnosis of CAD, the veterinarian informed
the owner about the possibility of taking legal action
against the seller within 8 days from the discovery
of the disease, and in any case, within 1 year of dog
purchase (in accordance with article 1490 of Italian
Civil Code). Undertaken legal actions are summarized
in Table 2.

Ethical approval

This study was conducted following the ethical
principles of the Code of Ethics of Veterinarians
and with Italian and European regulations on animal
welfare. All information was collected according to
the principles of correctness, lawfulness, transparency,
protection of privacy, rights of the person concerned,
Article 13 of Italian Legislative Decree no. 196/2003,
and the European General Data Protection Regulation
679/2016 (GDPR) (Passantino, et al., 2012).

Case (V.) Breed Age (months) Type of required legal  Discovery of the defect
action after purchase
1 Mongrel 23 None >1 year
2 Cocker Spaniel 20 Actio estimatoria <1 year
3 Cocker Spaniel 29 Actio redhibitoria <1 year
4 Labrador Retriever 1 Actio estimatoria <1 year
5 Cavalier King Charles Spaniel 38 Actio estimatoria >1 year
6 Mongrel 74 None >] year
7 Mongrel 65 Actio redhibitoria >1 year
8 Mongrel 20 None >1 year
9 Akita-inu 32 None >1 year
10 Dachshund 125 None >1 year
11 West Highland White Terrier 150 None >1 year
12 Doberman Pincher 100 None >1 year
13 Argentine Dogo 33 None >1 year
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Fig. 1. Dog affected by CAD, showing intense itching, and
also lichenification, alopecia and hyperpigmentation.

Results

Incasesn. 2,4, and 5, the owners required an estimatory
action and retained the animal. All obtained a partial
reimbursement of the purchase price, commensurate
with the loss of value that is a consequence of the defect.
However, in case n. 5, the diagnosis of CAD came after
the year of the normal warranty. However, in this latter
case, the parties (seller and buyer) had a private contract
to extend the warranty period beyond the year. For
this reason, it was possible to obtain a partial refund.
In case 3, the owner requested a redhibitory action.
The seller agreed to pay the full refund relating to the
dog's purchase price and reimbursement for reasonable
veterinary fees for the diagnosis of the disease.

Concerning case n. 7, a redhibitory action was
requested, but the sterilization after the purchase was
interpreted as property action on the animal. The
owner is legally obliged to return the animal in the
same condition it was sold to request a refund. The dog
remained with the buyer, and only an estimatory action
was permitted, leading to partial compensation of the
purchase price. The move was aimed at “proportionally
maintaining unchanged the initial equivalence ratio
between the contract price and goods”. In the opinion
of Rubino (1972), it is not a form of partial cessation
of the contract but a partial and exceptional form of
compensations. The justification behind this is the

Fig. 2. Detail of skin thickening around the eyes.

difference between the corresponded price and the
lower price than the buyer would have had to pay if he/
she had recognized the vices from the outset.

In cases n. 9, 10, 11, 12, and 13, dog owners have
discovered the disease beyond the l-year warranty
period and therefore could not proceed with any legal
action. In cases n. 1, 6, and 8, the owners have decided
not to take any legal action.

Discussion

Although the medico-legal approach to diseases
characterized by a multifactorial etiopathogenesis and
variability of symptoms, like CAD, is more difficult than
in conditions for which a recognized causal factor can
be identified, CAD falls within the category of “vices,”
since it satisfies the requirements of pre-existence,
hiding, and chronicity/severity. It is a disease:
Pre-existing: The genetic predisposition is considered a
key factor for the onset of the disease;

Hidden: It can be asymptomatic for long periods;
Chronic or severe: CAD persists throughout the dog's
life, requiring continuous treatments; it can also
seriously impact animal welfare and its value.

The diagnosis is often long and difficult. Moreover,
this defect may take months or years to manifest itself
(Wilhem et al., 2011).

The warranty period is therefore often insufficient to
reach the diagnosis of CAD. It should be considered
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how long it may take for clinical signs of this disease
to become evident. This means that deciding when
a legal claim can be conceded and/or what can be
reimbursed is often a delicate task. To appropriately
address congenital/inheritable disorders, an option that
might be pondered is to produce a range of warranties
based on the nature of the pathologic condition. In
described scenarios, the veterinarian could suggest
signing a written agreement and extending the warranty
period concerning hereditary defects. This agreement
should contain the following information regarding
the pet: species, breed, date of birth, gender, color, and
individual identifying microchip number. Also, it should
include a statement that a veterinarian examined the
pet, and during the examination, it showed no apparent
or clinical symptoms of a severe health problem
that would adversely affect its health at the time of
sale. An example of a written agreement is shown in
Appendix 1.

Conclusion

Since it appears likely that relatively few practicing
clinicians can be expected to be familiar with the
legal issues involving the animals, legal education in
the veterinary curriculum is very important (Babcock
and Hambrick, 2006). Indeed, the changing status of
animals in the legal system is gradually contributing
to the need to include training about legal disputes
in veterinary practice into the traditional veterinary
curriculum.

With this in mind, the veterinarian must be familiar
with the issues arising in the courts regarding the
animal purchase, so that they can be a decision-maker
in the changing trends in veterinary law and medicine.
In conclusion, knowledge of these cases study is
expected to guide the future practitioner through
the specificity of the situations they will eventually
confront.
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'Appendix 1. Purchase agreement sample.
Purchase Agreement

This purchase Agreement (this “Agreement”) is entered into as of . (““ Effective
date”) by and between:

“Seller(s) ”
, located at

and
“Buyer(s)
, located at

[Each Seller and Buyer may be referred to in this Agreement individually as a *“ Party” and collectively as the
“ Parties”.

The Parties agree as follows:

Seller agrees to sell and Buyer agrees to purchase the pet described below:
Species , breed , date of birth|
, place of birth , gender ( )Male ( )Female, colour
, transponder alphanumeric code
, proposed use ( )family companion, ( )performance competitions, ( )conformation events or dog shows, ()
breeding, ( )other.

Buyer will pay Seller for the property of the animal in question and for all obligations definited in this
IAgreement, if any, as the full and complete purchase price including any applicable sales tax, the sum off
(“ Purchase Price”).

Buyer will be allowed to take possession of the pet on (date). If delivery is to be made|
at a date after the Effective Date, it is Seller’s duty to ensure the animal is delivered in the same condition as
when last inspected by Buyer.

Seller represents and warrants that he/she has good and marketable title to the property and full authority to
sell the animal.

Seller also represents that animal is healthy and delivered accompanied by a veterinary certification indicating
to the health of the animal performed by a licensed veterinarian, Dr.
on .

Seller represents and guarantees that the animal is sold free of defects, diseases that would negatively affect its
health and make it unsuitable for its intended use or to impair appreciably the value.

This guarantee is valid for months after delivery of the animal. After this deadline and in case of
completions of property deeds not explicitly agreed and authorized by the Seller that he/she will feel free from
the obligations entered into with the signing of this Agreement.

It is strongly recommended, that the Buyer have a licensed veterinarian examine the pet within __ days after
the buyer receives the animal.

If during the warranty period, the pet appears ill, it is to be examined by a veterinarian. If the veterinarian
establishes that the animal is ill and the illness was present prior to the sale, the Seller shall be contacted at once,
The Seller shall (upon receipt of a statement from the examining veterinarian that the illness was present prior
to the sale) pay the cost of medical care (up to, but not exceed, the purchase price of the pet).

If the pet should die from a problem present prior to the sale, the Seller shall either exchange the animal with|
one of equal quality, or refund the purchase price. The total liability of the Seller shall in no case exceed the
total sale price of this contract.

The Buyer agrees to keep the animal with the diligence of the bonus pater familias and with the obligation to
notify the Seller promptly any signs of discomfort of the animal.

This Agreement shall be governed by and construed under the laws of the City of , State off
, without regard to any conflict of laws principles thereof.
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[Any dispute occurring between the parties, following to this agreement and in particular those regarding the|
interpretation, execution, performance, breach, termination of this contract, shall be solved through mediation.
If the dispute cannot be solved, then it will be settled by an arbitration panel constituted of three members,)
two appointed by each party and the third by the first two arbitrators so appointed as aforesaid, and in case
of disagreement by the President of the Court has territorial jurisdiction. In any case, the arbitration shall be
decided in accordance with the fairness of the arbitration amicable manner without formal procedures and its
decision will be conclusive.

IN WITNESS WHEREOF, the Parties have entered into this Agreement as of the Effective Date.
SIGNATURE

Seller Signature Seller Full Name

Buyer Signature Buyer Full Name
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