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0wo competing perspectiPes seek to resolPe the land question in !thiopia.1 
0hese are priPate ownership of land and people:s land ownership paths. 0he 
present article priPileges the two standpoints due to their dominance in the 
eRisting land policy of !thiopia and the political and intellectual clout of their 
adherents. 0he article eRamines these two analytical frames to see whether 
they enhance !thiopia:s land question in the conteRt where there seems to 
emerge land alienation trends in the �ountry.  
 
0he priPatiTation discourse argues indiPiduals shall be proPided with complete 
authority oPer their land in the sense of classic trinity of property rights � DBDB, 
5AD2CDB and 01DBDB � subsumed in the hands of a single indiPidual land owner. 
Such robust rights are beliePed to enhance indiPidual liberty. It also centres on 
economic rationality of land tenure rules. !mpowering the indiPidual in this 
way is thought to facilitate market transfer of land from less able users to more 
able ones and thereby bringing about sustained economic growth with its 
trickledown effect to the poor. 0he adherents of this perspectiPe seems to 
assume that the land priPatiTation scheme benefits the rich and the poor alike 
without harming anyone:s economic welfare.  

 
 
� $SoIutionary and neo-patrimoniaI approa@hes are Iess prominent perspe@tiSes on Iand poIi@y 
in the $thiopian s@enario. %or an arti@uIation oC the Cormer, see &ebru ,ersha and ,6anDi 
&bthbnGi , 4ntyinD the &ordian *not� 3he 0uestion oC Land 1eCorm in $thiopia^ (2��5), /.25� 
Sandra )oireman, Contracting for Land: Lessons from Litigation in a Communal Tenure Area 
of Ethiopia, "anadian )ournaI oC ACri@an Studies (1996), 5oI 0, Issue 2, P.�37-�� 3esCaye 
3ekIu, 1uraI Lands and $SoISinD 3enure ArranDement in $thiopia� Issues, $Siden@e and 
/oIi@ies^ ( %SS #is@ussion /aper -o. 1�, 2��3), /.23. %or the DeneraI optimisti@ theory oC the 
eSoIution oC property riDhts, see $ster !oserup, 3he "onditions oC ADri@uIturaI &rowth 
(1965)� HaroId #emsetW, Towards a Theory of Property Rights  Ameri@an $@onomi@ 1eSiew 
(1967),5oI.57, -o2� Cor a NuaIiCied Siew oC the eSoIutionary theory oC property riDhts, see 
-orth #ouDIas, Institutions, InstitutionaI "hanDe and $@onomi@ /erCorman@e (199�)� 3hrainn 
$DDertsson ].pen A@@ess 5ersus "ommon /roperty^ in 3 Anderson and % ,@"hesney (eds),  
/roperty 1iDhts� "ooperation, "onCIi@t, and Law (2��3)� )ean /Iatteau 3he $SoIutionary 
3heory oC Land 1iDhts as AppIied to Sub-Saharan ACri@a� A "riti@aI Assessment 
#eSeIopment and "hanDe (1996)� the neo-patrimoniaI approa@h is do@umented in , !ratton 
and - 6aIIe #eo�patrimonial Regimes and Political Transitions in Africa’  6orId /oIiti@s 
(199�), �6� )ohn Abbink ]3he $thiopian Se@ond 1epubIi@ and the %raDiIe ]So@iaI "ontra@t^ �� 
Africa Spectrum� S #aSis,3he /oIiti@aI $@onomy oC Land 3enure in $thiopia (/h# 3hesis, 
4niSersity oC St. Andrews, 2���) (on CiIe with the author)� # -oDDo ]"ontested LeDitima@y� 
"oer@ion and the State in $thiopia^ (/h# #issertation, 4niSersity oC 3ennessee, 2��9 (on CiIe 
with the author). 
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0he people:s ownership of land Piew, on the other hand, is founded on 
ownership of land Pested in the state or the people or community as a whole� it 
adPocates for the ethos of agricultural land user rights for all, prescribing that 
landholdings of certain categories of people should generally be withdrawn 
from the market place. It champions the miRed objectiPes of liberty �robust 
indiPidual land rights including marketability�, or of equality �allocation of 
land to citiTens widely� or of identity �ethnic autonomy�.  

 
0he people:s ownership paradigm may come under two Pariants. One Persion 
of it termed in this current article as rePisionist model argues that land use 
rights ought to be transferred freely and detail and clear legal rules that curb 
undue discretionary power of state land administration authorities be issued 
and implemented. "or eRample, in the !thiopian setting, the rePisionist 
thinking holds that the problems of the eRisting land tenure system of !thiopia 
relate to a defectiPe legal regime, i.e., ambiguity, Pagueness and 
incompleteness of land tenure rules and oPerlapping jurisdictions oPer land 
administration authorities. 0o this perspectiPe, the problem of the land 
question in contemporary !thiopia is also linked to a lack of proper 
enforcement of eRisting land tenure rules or their lack of accessibility to the 
common people. 0he absence of these qualities in the land law regime makes 
it discretionary, creates room for diPerse tenure practices and ultimately leads 
to the defeat of the objectiPe of land law.2  

 
0he second form of the people:s ownership approach to land called the 
associatiPe ownership argues for land use rights to be giPen to each member of 
respectiPe communities while land ownership is retained in the hands of each 
concerned community� state authorities being permitted to regulate land only 
in the interests of efficiency and social justice. 0his implies a Pision to reshape 
the power of the central state Pis�U�Pis local communities oPer land as 
authority oPer land is sought to be decentraliTed and firmly placed in the hands 
of multiple communities.  

 

 
� Hein S@hoIIer and /auI H. !rietWke, $thiopia� 1eSoIution, Law and /oIiti@s (1976)� Abebe 

,uIatu ]"ompatibiIity between 1uraI Land 3enure and Administration /oIi@ies and 
ImpIementinD Laws in $thiopia^ in ,uradu Abdo (ed), Land Law and Policy in Ethiopia 
since 1��1: Continuities and Changes, $thiopian !usiness Law Series (2��9),5oI.3. 
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0he most important underlying finding of the article is that the two analytic 
perspectiPes haPe been presented to unwarrantedly assume that the eRisting 
land law and policy of !thiopia is still faithful to the land for all principle. 
Both perspectiPes are unable to detect and thus articulate the state�driPen land 
dispossession tendency set in motion through Parious land statutes and 
administratiPe practices. 0he article claims further scholarship adPocating the 
priPatiTation path wants to impose a single land tenure system oPer the 
country to the disregard of factors on the ground that haPe the effect of 
diPersifying land tenure systems. 0he article also finds the search for a single 
approach by the priPatiTation path appears to be dictated by the idea of 
moderniTation� moderniTation of land tenure in terms of farm consolidation, 
transfer of land to more productiPe users and facilitation of rural out migration 
is claimed to be better achiePed Pia the instrumentality of the market than the 
coerciPe power of the state.  
 
0he remainder of the article, in the first section, eRamines the tenets, 
justifications and critiques of the land priPatiTation perspectiPe in the conteRt 
of !thiopia. 0he neRt section eRplains main characters, conceptual roots, 
rationale and critique of the people:s land ownership approach. �onclusion 
follows.  
 
   
� '�E #%�)A'�-A'�"N #E%S#E�'�)E  
 
0he priPatiTation Piew rests on the assumptions that a system of indiPidual 
land ownership when supported by titling and registration positiPely correlates 
with productiPity and that land is a commodity. �onteRt based articulation of 
the priPatiTation perspectiPe, reasons behind it and major critiques flanged 
against it follow. 
 


�
 'EN'S "� '�E #%�)A'�-A'�"N #E%S#E�'�)E AN� �'S 
�N'E��E�'(A� %""'S �N E'��"#�A 

 
0he priPatiTation perspectiPe enPisages a land tenure system which accords 
full indiPidual priPate ownership. It enPisions a set of rights which includes 
the right to unfettered indiPidual use of land, claim ownership oPer fruits 
thereof, and disposition. 0his notion of land rights in Piew among the 
followers of the priPatiTation approach is Blackstonian, where a person 
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possesses dominion oPer a giPen subject matter, in this case land.3 0his 
approach links up itself with the theory of property that regards property as an 
eRclusiPe right embodied in a unitary idea of ownership, i.e., an open�ended 
eRclusiPe possession, use and disposition oPer a thing.4 As part and parcel of 
the broader liberal notion of property, the priPatiTation thinking shares its key 
features� focuses on indiPidual right alone, considers limitation on indiPidual 
rights as unnatural, and Piews priPate property as a marketable commodity.5 
0he preferred norm is� freehold should mean free lose.� In this system of 
complete set of land right, the role of the state is that of a night watchman 
confined in particular to introducing a system of land cadastre, indiPidual 
tilting and certification, facilitating land alienation and enforcing property 
rights should disputes arise.  
 
Land priPatiTation has a longstanding intellectual root in !thiopia. Such 
scholarly endeaPour has taken priPate ownership of land a touchstone of 
modernity in the country. 0he early intellectuals dating back to 19��s went 
under the name ]the progressiPes’ enPisaged priPate ownership of land in the 
rubric of moderniTation of !thiopia by chiefly setting up a salaried standing 
national army as opposed to predatory armies of nobilities and moderniTation 
of the state bureaucracy by instituting salaried public serPants. "or instance, 
Gebrehiwot Bykedagn, a German educated adPocate of moderniTation, argued 
for the need for B4A0C �i.e., law and order� receiPed from western legal tradition 
in his book meant to adPise the state. Gebrehiwot writes�  
 

3hoePer opens his door to !uropean mind prospers� whoePer 
closes his door will be destroyed. If our !thiopia accepts 

 
� 6 !Ia@kstone, "ommentaries on the Laws oC $nDIand 6" )ones (ed. ) (1915). 
	 3homas ,erriII and Henry $, Smith, 3he ,oraIity oC /roperty �5 Wm. � Mary L. Rev. 

(2��7), 5oI.��,Issue 5� )ames $. /enner, 3he Idea oC /roperty in Law (1997)� 3homas 6, 
,erriII, Property and the Right to EEclude^, -ebraska Law 1eSiew (199�), 5oI 77, Issue �� 
)ermey 6aIdron, 3he 1iDht to /riSate /roperty (19��). 


 ! "otter Property as a Human #eed: a Moral Basis for Private Property Ownership in the 
Wor8 of Hannah Arendt and Simone Weil’ http���www.resear@hDate.net�pubIi@ation� 2�271 
537�</roperty<as<a< Human< -eed <a< moraI<basis< Cor<priSate< property< ownership< 
in<the<work< oC<Hannah<Arendt <and< Simone<6eiI  (a@@essed 2� #e@ember 2�21). 

6 /arker Shipton, ,ortDaDinD the An@estors� IdeoIoDies oC Atta@hment in ACri@a (2��9)� 
*atharina /istor, 3he "ode oC "apitaI� How the Law "reates 6eaIth and IneNuaIity (2�19). 
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!uropean mind, no one would dare attack her� if not, she will 
disintegrate and be enslaPed.	  
 

Gebrewhiot:s idea of the ]!uropean mind’ is to be accomplished through the 
instrumentality of B4A0C. He continues to say, 
 

A people without intelligence haPe no B4A0C, and hence no 
secure power. 0he source of all power is B4A0C, not the siTe of 
army. A small town that is goPerned by law is to be preferred to 
a large nation that has no B4A0C.
  
 

"or Gebrehiwot, B4A0C means the use of western law,  
  

Our eRisting law of the king is incompatible with the demands 
of modern public life. 0herefore, the state shall conPene 
knowledgeable people to come up with law of the king that is 
compatible with !uropean B4A0C. 3hen this is done, there is a 
need for an adPisor Persed in !uropean B4A0C. A state without a 
written B4A0C is short�liPed.� 

 
)esfin 3eldemariam on his part sees the concept of B4A0C as liberation of the 
indiPidual from the bondages of custom when he says�  

 
,eople liPe under the tyranny of customX 0he indiPidual is so 
inseparable from the tribe or the clan, that he hardly has an 
independent eRistenceX It is a hurdle that 3estern societies 
oPercame by their own efforts, and all their great achiePements 
haPe their foundation in this Pictory, the liberation of the 
indiPidual.1� 

 
Afework Gebreyesus, an Italian educated scholar, said that !thiopia would 
haPe been on the road to moderniTation firmly if she had been coloniTed just 

 
7 &ebrekidan !ykedaDn, $mperor ,eneIik and $thiopia (1927), /.22 and 2�. 
8 !ahiru 9ewde, /ioneers oC "hanDe in $thiopia (2��2), /.11�. 
� &ebrekindan !aykedaDn, 3he 6orks oC -eDadras &ebrehiwot !aykedaDn (2�1�), /25� 

!ahiru 9ewde ]InteIIe@tuaI and the State in 3wentieth "entury $thiopia^ in !ahiru 9ewde 
(ed.) So@iety, State and History� SeIe@ted $ssays (2���), /.2�2. 

�� ,esCin 6oIde-,ariam, 3he Horn oC ACri@a "onCIi@t and /oSerty (1999), /.13 �1�. 
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for a few years.11 "asil 'iros argued these early intellectuals assimilated 
moderniTation to westerniTation� !thiopia has since then become ]dangerously 
addicted’ to western ways of doing things.12  
 
0he proposals for moderniTation of !thiopia by early intellectuals had a land 
tenure reform element. 0hey argued for land measurement and introduction of 
fiRed annual agricultural taR. 0heir concern was raising agricultural 
productiPity by easing the burdens oPer peasants. Gebrehiwot described the 
condition of the peasants in the feudal era as�  
 

0he woes of the tiller of the land are manifold. *ot only is he 
subjected to arbitrary impositions of taRation, but the peace and 
sanctity of his household are disrupted by soldiers quartered in 
his house and demanding all sorts of serPices from him and his 
wife.13  

Gebrehiwot faPored priPate land alienations and wanted to end the eRploitatiPe 
feudal relations that skimmed off the fruits of peasants without seeking to 
reorder the then eRisting feudal property relations. On land transferability, 
Gebrehiwot says,  

 
A ban on sale and eRchange of land would be detrimental to the 
peasant since his land is his only asset. If he cannot sell or 
eRchange this asset as he pleases, he will lose sense of 
ownership oPer it completely. If he is sued for a debt, he will not 
haPe a way out of it. If he is oPerburdened with taR, he would 
migrate by abandoning his land since he cannot transfer it to 
another person who is able to till it� if the state giPes the land so 
abandoned to another person after it becomes a waste land due 
to lack of husbandry, that person would not be happy to dePelop 
it since he would think it is of little or no use to eRpend money 
and energy oPer land that he is unable to sell or eRchange.14  

 
 

�� !ahiru 9ewde, supra note �, /.55. 
�� %asiI *iros, 3he Subsisten@e "risis in ACri@a� 3he "ase oC $thiopia (1993), /.53-5�. 
�� !ahiru 9ewde, supra note �, /.2�3. 
�	 &ebrekidan !ykedaDn, State and /eopIe^s Administration (192�), /.��. 3H 3ekeIe ,ariam, 

AutobioDraphy (2��9), /. 96-97. 
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�ontemporary !thiopian writers assert peasants: landholding is chronically 
insecure, leading to agricultural underdePelopment and food insecurity, and 
that this chronic land tenure insecurity would be remedied if land is priPatiTed. 
,ut differently, the basic land question in !thiopia today, as it used to be in the 
past, is lack of tenure security and this can be addressed if and only if land is 
indiPidualiTed. Dessalegn .ahmato argues [X freehold is the best means of 
ensuring absolute tenure security.\15 Berhanu AbegaT says,  
 

,riPate ownership proPides the strongest incentiPes for 
agricultural inPestment and the greatest fleRibility for generating 
optimal farm siTes. Ownership also confers more clout on long�
suffering rural residents to obtain public serPices. 0hat is, secure 
and complete rights to land proPide the first line of defense 
against the impunity of political elites whose capture of power 
has yet to face an effectiPe domestic restraint from an enfeebled 
ciPil society.1�  

 

��� �(S'����A'�"NS  
 
0he proponents of the priPatiTation perspectiPe justify it on the grounds of 
greater land security, enhancement of freedom of landholders and faith in 
eRercise of self�restraint.  
 
"irstly, greater land tenure security means priPate ownership of land as a 
guarantor of tenure security is simple and intuitiPe, though difficult to proPe. It 
is that land tenure security leads to efficient resource allocation� returns from 
improPed land tenure security are substantial as the eRperiences of post�19�9 
�hina and 0hailand demonstrate.1	 0o the priPatiTation path, it is only in the 
conteRt of priPate ownership of land that smallholder farmers in the �ountry 
would enjoy tenure security.1
 0he priPatiTation perspectiPe paints the worst 

 
�
 #esaIeDn 1ahmato ]Land 3enure in $thiopia� %rom the ImperiaI /eriod to the /resent, A 

!rieC #es@ription^ in 3aCesse .Iika and others (eds.), 3opi@s in "ontemporary 3opi@s in 
"ontemporary /oIiti@aI #eSeIopment in $thiopia (2��3), /.��. 

�6 !erhanu AbeDaW, Escaping Ethiopia-s Poverty Trap: The Case for a Second Agrarian 
Reform , )ournaI oC ,odern ACri@an Studies (2���), 5oI.�2, -o.3, /.315 

17  Tikie Alemu, infra note 73, Pp.87 & 88. 
�8 #esaIeDn 1ahmato, %rom HeteroDeneity to HomoDeneity� ADrarian "Iass Stru@ture in 

$thiopia sin@e the 195�s in #esaIeDn 1ahmato and others (eds), Land and the "haIIenDe oC 
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picture arising out of perennial land tenure insecurity with damaging 
consequences. 0hat is, land tenure insecurity has resulted in less inPestment, 
greater land degradation, persistent large�scale food insecurity and 
confinement of people to rural areas. !thiopia finds itself in a situation in 
which the agricultural sector is in a gridlock because of poor land tenure 
system. 0his gridlock should end with the program of priPatiTation. Haile 
'ebret says that the people:s ownership of land with a redistributiPe element� 

 
Xmight be a useful instrument to redistribute income in the 
short run, but it constrains economic growth. 0hereforeXthe 
best way to achiePe income distribution is by fostering 
economic growth in the long run. 0his conclusion is predicated 
on two assumptions� "irst, large�scale farming is more 
productiPe than owner�farmers. Second, economic growth 
ultimately reduces poPerty and redistributes income.1�  
 

0he program of priPate ownership of land enPisions chains of positiPe 
consequences� greater land tenure security� robust transferability and greater 
collateraliTation, elePated agricultural production and periodicity, enhanced 
food security� and accelerated national economic growth with its ultimate 
trickledown effect benefiting ePery 0om, Dick and Harry.2� 
 
Secondly, beyond and aboPe consequential justifications, priPate ownership of 
land is seen as haPing its own Palue of eRpanding the indiPidual freedom of 
each landholder as greater freedom is to be Palued for its own sake.  
 
0hirdly, there is peasants: self�restraint against land alienation. If granted, the 
freedom to transfer their land rights would not be eRercised automatically and 
spontaneously. 0he claim is allowing !thiopian peasants to alienate their land 
would not automatically lead to massiPe self�ePiction simply because peasants 

 
SustainabIe #eSeIopment in $thiopia (2��6), /.13-16� #esaIeDn 1ahmato, Land, /easants, 
and the #riSe Cor "oIIe@tiSiWation in $thiopia in 3homas !assett and #onaId $ "urrmey 
(eds.), Land in ACri@an ADrarian Systems (1993), /.29�. 

�� HaiIe *ebret Land 1eCorm, 1eSisitinD the /ubIi@ Sersus /riSate .wnership "ontroSersy in 
AIemu ,ekonnen and #eGene Aredo (eds), Proceedings of the �th Annual Conference of the 
Ethiopian Economy (1999), /.55. 

�� 8iDremew AdaI, Some 0ueries about the #ebate on Land 3enure in $thiopia (2���), /.5� 
3ikie AIemu, infra note 73.  
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more than anyone else appreciate the Palue of their land� land for !thiopian 
peasants perhaps like a peasant elsewhere in a similar situation is not just a 
disposable economic asset� land for them is a resource needed for their 
surPiPal� it is a site with sentimental attachment� it is their birth place� it is a 
place where their ancestors: spirit resides. 0o say that peasants: will alienate 
an asset with such wide ranging and deep economic, cultural and spiritual 
Palue is to belittle their judgment. And to claim that peasants shall be 
restrained from their temptations to sell out their land is patroniTing. 0he 
country:s own eRperience shows that peasants would not sell their land ePen 
during worst famines� they simply moPe away from their farming Pillage and 
return to it later when normality returns. Dessalegn writes� 

 
Is there a danger of peasants selling their land and the 
consequent emergence of agrarian capitalism in the rural areas� 
I beliePe there is none. 0he tradition of peasants in this country 
is to hold on to their plots for life unless they are Pictims of 
eRtraordinary misfortune. 0o the peasant land is a source of life, 
of pride and identity. In those rare cases where land selling may 
occurX new legislation could make it either difficult for the 
peasant to sell or for outsiders to buy the land in question.21 

 
He further states� 

0he argument of the state is that if the peasant is giPen absolute 
rights oPer the land he will immediately sell, or will be quickly 
depriPed of it by unscrupulous urban�based capitalists, and the 
result will be large�scale landlessnessX0his argument is not 
only foolish but assumes the peasant to be either irresponsible or 
child�like who will quickly throw away the most Paluable asset 
in his possession. 0he peasant Palues the land Pery highly and is 
strongly attached to it� he or she will not giPe it away under any 
circumstances unless there is a compelling reason to do so.  
)oreoPer, selling the land is not a mortal sin.22  
 

 
�� #esaIeDn 1ahmato, 3he Land 0uestion and 1eCorm /oIi@y� Issues Cor #ebate^ (1992)1 
Dialogue, /.53. 
�� #esaIeDn 1ahmato, 1eSisitinD the Land Issue� .ptions Cor "han@e (1999) 2 Economic 
Focus, /.1�. 
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)esfin argued that the assertion that peasants will sell their land if ownership 
is granted to them considers the peasants as child and is historically 
unfounded.23 He stressed that this had nePer happened ePen when peasants 
were troubled. Lidetu Ayalew, remarks, it is a shame in rural !thiopia to sell 
out seeds farmers store for the season to set in� it is of ePen greater shame to 
alienate farm land, which is both a subsistence asset and ancestral ground.24  
 
0hus, the argument of the priPatiTation perspectiPe is since it is somehow 
known that peasants would not alienate their lands, it is unnecessary to 
maintain a tenure system which outlaws land alienations. "urther, the 
priPatiTation perspectiPe argues that it is not rational to depriPe the right of 
some peasants who may choose to alienate their land by oPercoming the grip 
of tradition that remoPes land from the market.�25 Some peasant land alienation 
is ePen a desirable thing for both the peasant and for the larger economy on 
efficiency grounds.  
 
     
�� �%�'���S S  
 
0he land priPatiTation approach assumes insecurity of land rights could be 
remoPed Pia a tenure reform that giPes priPate ownership oPer land which in 
turn boosts agricultural productiPity.2� 5et empirical ePidence shows that land 
priPatiTation supported by titling does not automatically lead to tenure 
security. 0o the contrary, as happened in 'enya, the program of land 
priPatiTation through the tool of land registration can lead to insecure tenure 

 
�� ,esCin 6oIdemariam,Land and #eSeIopment in $thiopia (1999) 12 Economic Focus, /.13. 
�	 Lidetu AyaIew, Medlot, The Role of the Third Alternative in Ethiopian Politics (2�11). 
�
 !erhanu AbeDaW, Supra note 16, /.313 says,  

Land priSatiWation[is ne@essary Cor[ thi@ker markets... peasants shouId be 
permitted to transCer their Iands to mat@h possession oC CarmIand and the @apa@ity to 
use it produ@tiSeIy. 3he DoSernment wouId Denerate reSenues Crom Iand transCers and 
subseNuent inSestments in Iand and su@h reSenues wouId enabIe the DoSernment to 
impIement proDram Cor the unempIoyed peasants who are now in @ities. 

�6 3he priSatiWation path miDht haSe been inspired by the new institutionaI e@onomi@s that 
hoIds that the 6est has adSan@ed e@onomi@aIIy primariIy be@ause oC the institution oC 
priSate property� and, to @ontrary, non-western so@ieties haSe CaiIed to show proDress 
owninD to their weak institutionaI Coundation su@h as inse@ure property system. %or this, see 
# -orth. Stru@ture and "hanDe in $@onomi@ History (19�1)� Hernando Soto, 3he ,ystery 
oC "apitaI� 6hy "apitaIism 3riumphs in the 6est and %aiIs $Serywhere $Ise (2���). 
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for the poor through eRposure to elite capture.2	 Land priPatiTation does not 
necessarily lead to more inPestment in land. Land priPatiTation alone does not 
always increase transfer of land to more efficient users nor does it create more 
demand for bank credits or decrease land disputes. 0he assumed effects of 
land titling are contingent on a number of eRtra�tenure factors.2
 0hus, 
aPailable ePidence shows that there is no inherent connection between land 
priPatiTation and productiPity.2� As the land tenure history of !thiopia shows 
there could be tenure insecurity in the conteRt of priPate ownership of land 
while people could enjoy tenure security ePen in the conteRt of people:s 
ownership of land.3�  
 
)ore broadly, unlike the claim of the perspectiPe, land priPatiTation does not 
automatically help an agrarian society transform socially and structurally 
through the instrumentality of agricultural dePelopment. At best the path may 
contribute to economic growth of a country by furthering the security of 
property of the few through the eRpropriation of the property of marginaliTed 
groups, which happens through ]]the reallocation of 7property8 into the hands 
of more politically powerful constituencies with access to the knowledge and 
capital necessary for efficient inPestment.’’31 Stated differently ]]sePere 
property insecurity for some groups often eRists alongside Pery secure 
property rights for others. Heterogeneity in property rights enjoyment means 
that property rights can simultaneously be strong and secure for some groups 
and weak and insecure for other groups.’’32  
 
0he argument that priPate ownership of land enhances liberty raises the 
question of whose liberty� Is it an empty or unrealiTable freedom to obtain the 

 
�7 ) 4bink and others (eds), LeDaIisinD Land 1iDhts in ACri@a, Asia and Latin Ameri@a� Lo@aI 

/ra@ti@es, State 1esponses and 3enure Se@urity in ACri@a, Asia and Latin Ameri@a (2��9). 
�8 ,i@haeI 3rebiI@o@k and /auI-$rik 5eeI, Property Rights and Development: The Contingent 

Case for FormaliGation 4niSersity oC /ennsyISania )ournaI oC InternationaI Law(2���-
2��9), 5oI 3�. %or the @ritiNue oC Hernando #e Soto, see "eIestine -yamu ,usembi, De 
Soto and Land Relations in Rural Africa: Breathing Life into Dead Theories about Property 
Rights ,3hird 6orId 0uarterIy (2��7), 5oI.2�, -o.�� )an ,i@haeI .tto, Rule of Law 
Promotion, Land Tenure and Poverty Alleviation: &uestioning the Assumptions of 
Hernando De Soto  (, HaDue )ournaI on the 1uIe oC Law, 2��9),5oI.1,-o.1  

�� ,usembi, Id., /.63. 
�� #esaIeDn 1ahmato, Supra note 15, /.�6� 8iDremew AdaI, Supra note 2�, /.11. 
�� 3erra Lawson-1emer, Property Insecurity !rookIyn )ournaI oC InternationaI Law (2�12), 

5oI 3� (1), /.1�7. 
�� Lawson-1emer, Id, /.1�9. 
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right to land or is it a concrete realiTable right to haPe land right� )ore often 
than not, the priPatiTation perspectiPe has produced freedom for landholders 
are un�freedom for non�landholders, the masses.  
 
0he priPatiTation path followers beliePe that the !thiopian state has assumed a 
hegemonic power oPer land and that hegemony is inimical to liberty and 
democracy. 0he power of the state shall be tamed and the best way to tame 
state power is the program of land priPatiTation for the sake of maRimiTing 
liberty and democracy. 0hus, indiPidualiTation of land rights is tied to the 
enhancement of the autonomy of rural institutions such as peasant 
organiTations in relation to the state.33 0he priPatiTation path argues priPate 
ownership of land would eRpand the liberty of the rural landholders, which, 
among others, means the correlation between land ownership and the 
prePalence of democracy in rural !thiopia. 3hen peasants are made the master 
of their land in the sense of full ownership, they would be daring enough to 
Pote unaccountable goPernments out of office.34 HowePer, priPatiTation of 
land may not necessarily and automatically diminish the power of the state 
oPer land. !Pen in the conteRt of full priPate ownership of land the !thiopian 
]]XgoPernment can use its police power, which is, inherent goPernment 
authority to regulate matters of safety, health, welfare, enPironment, morality 
and other matters pertaining to the protection of the public interest.’’35 "or 
instance, in priPate ownership tenure system, the goPernment can use its 
eminent domain which is ]]inherent power of the state to take priPate property 
for a public purpose proPided that any legal requirements for compensation are 
complied with.’’3�  
 
On the issue of use self�restraint on the part of the rural masses in the ePent of 
introduction of priPate ownership of land, 5igremew Adal asserts [seen in 
light of past and current eRperiences both in the country and elsewhere in 
Africa, it is untenable to hold that unrestricted ownership oPer land would in 
itself giPe meaningful security to peasants.\3	�,eter Singer says, 

 
�� #esaIeDn 1ahmato, 3he /easant and the State� Studies in ADrarian "hanDe in $thiopia 

195�s=-2���s (2��9). 
�	 #esaIeDn 1ahmato, Supra note 15, /.�9. 
�
 " )uma and ) .GwanD (eds), In Land 6e 3rust� $nSironment, /riSate /roperty and 

"onstitutionaI "hanDe (1996), /p.�19-�2�.  
�6 )uma and .GwanD (eds.),  Ibid. 
�7 8iDremew AdaI, Supra note 2�, /.11. 
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One may ask whether transparency and the requirement that 
local landholders consent to a sale is enough to protect people 
liPing in poPerty. Supporters of free markets will argue that if 
local landowners wish to sell their land that is their choice to 
make. But, giPen the pressures of poPerty and the lure of cash, 
what does it take for people to be able to make a genuinely free 
and informed choice about selling something as significant as a 
right to land� After all, we do not allow poor people to sell their 
kidneys to the highest bidder.3
  

 
"urthermore, the priPatiTation perspectiPe suffers from the single best path 
syndrome. 0he one�siTe�fits�all thinking assumes that it has discoPered the 
best land tenure system for !thiopia. 0his path beliePes that the best tenure 
system is that which accords complete land ownership to peasants. It wants to 
de�center the state, assigning it mere regulatory power. It adPocates the idea 
that land tenure rules eRclusiPely come from state institutions. It claims to 
haPe found the best tenure system for the country and for this reason it is ready 
to preclude us from eRperimenting with other forms of land tenures in a 
manner contrary to the Pirtue behind ]]the best is the enemy of the good.’’ It is 
ready to disregard the situation of the country that is manifestly diPerse in 
terms of agro�ecology and of land tenure practices. 0his land reform thinking 
is heroically simplifying.3� It does not seem to occur to it the possibility of co�

 
�8 / SinDer (2�13), $thi@s and ADri@uIture� www.proGe@t.syndi@ate.orD�@ommentary�aDri@u- 

Iture-inSestment-or-thrid-worId-Iand-Drab (a@@essed 31 )uIy 2�22) See 1 Steppa@her 
]/roperty, ,ineraI 1esour@es and ]SustainabIe #eSeIopment^ in SteiDer . (ed.), /roperty 
$@onomi@s \ /roperty 1iDhts, "reditor^s ,oney and the %oundations oC the $@onomy 
(2���). 

�� .n the diSersity oC pre-reSoIutionary $thiopian Iand tenure ruIes and pra@ti@es, ,arDery 
/erham remarked ]][the situation was at Ieast as intri@ate as in earIy medieSaI $nDIand but 
Ia@ked any #ooms #ay !ook to DiSe a @Iear point oC departure and none oC the eU@essiSe 
raSeI-IinDs oC Denerations oC s@hoIars to heIp the inNuiries[^^, @ited in ,oIIa ,enDistu 
]3he $thiopian 4rban LandhoIdinD System� An Assessment oC the &oSerninD LeDaI 
1eDime^ in (,uradu Abdo (ed), supra note 2, /1��. /erham=s apt obserSation about the 
diSersity oC Iand tenure Corms operatinD on the Dround seSeraI de@ades ba@k stiII hoId true. 
# AIi ]1uraI Land 1eDistration and "ertiCi@ation in Amhara 1eDion, 1eIiabiIity and 
5aIidity oC "ertiCi@ates in the $ye oC the "ourts^ LL., 3hesis, !ahir #ar 4niSersity, 
2�12,/ �� (on CiIe with the author). Abebe has estabIished the eUisten@e oC an intri@ate 
system oC inCormaI Iand tenure ruIes whi@h permit ]Iand rents^ in ruraI $thiopia @ontrary to 
oCCi@iaI pronoun@ements in Abebe HaiIe&abrieI ]3hriSinD InCormaI Land ,arkets and 
/atterns oC $ntitIement 1edistribution amonD /easant HousehoIds^ in A ,ekonnen and # 
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eRistence of multitude of oPerlapping and competing land tenure rules, 
originated both from state and non�state institutions. It presumes that the 
diPerse tenure rules operating on the ground would Panish into the thin air 
with the promulgation and enforcement of state land laws along priPate 
ownership of land. In the land tenure debate of the country, ]]3hy a fight oPer 
a single tenure arrangement�...is it not important to haPe a combination of 
different tenure arrangements wherePer necessary than the giPen single 
choice�’’4� It is said that, 
 

Xthere is no basic reason to limit the tenure arrangements to 
one single choice. GiPen the diPerse socio�economic and 
cultural conditions of the country, it will be more important to 
eRploit the adPantages and to haPe eRperience in the pros and 
cons of a combination of priPate, communal, and state tenure 
systems for different purposes and different tracts of land.�41  
 

"inally, the priPatiTation Piew is based on presumed rather than ascertained 
knowledge of the preference of people most immediately affected by a 
possible change in land tenure reform since this approach assumes that it 
knows for certain the type of land tenure peasants want most. 0his assumed 
]knowledge’ about the preferences of the public is gained without 
documenting the manner in which peasants haPe perceiPed and adapted to 
decades of top down approaches to land tenure reforms. It has not 
conPincingly made efforts to find out the Piews and opinions of peasants and 
pastoralists about the appropriate mode of land tenure system.42 In this regard, 
0ekie Alemu rightly asserts that� ]]it is seldom, if ePer, that farmers are 
actually asked how they feel about these issues, controPersies and the policy 
options, all of which are entertained and created by outsiders 7i.e., the elites8 
who are usually out of touch with the farmers’ realities.’’43 0ekie also says 

 
Aredo (eds), Proceedings of the �th Annual Conference of the Ethiopian Economy (2���), 
/p.67-�6.  

	� 8iDremew AdaI, Supra note, /.5�. 
	� 8iDremew AdaI, Id., /.15. 
	� 8iDremew AdaI, Id., /.1�� S /ausewanD (2���) The #eed for a Third Alternative: The 

Amputated Debate on Land Tenure in Ethiopia www.irsa-worId.orD�prior�7I�papers��-�pdC 
�a@@essed 31 #e@ember 2�22�. 

	�3ikie AIemu, infra note 73, / �9 See aIso H )emma ]#eCen@e oC Status 0uo Sersus the 0uest 
Cor Se@ond 1ound 1eCorm� Some 1emarks on "urrent #ebate oSer 1uraI Land 3enure 
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most common normatiPe statements regarding land priPatiTation in !thiopiaX 
begin or end by asserting that ]]farmers must haPe rights to sell their lands.’’44 
He says this argument is rarely presented as,  
 

3e must haPe the right to buy the farmers out. IrrespectiPe of 
the argument or option forwarded, the policy option is presented 
as if it is nothing but positiPe to the farmers, while in reality 
they are probably seeking for their own benefits. 0he under teRt 
of which contains an elitist Piew, i.e., we know better, we can 
identify your problems, your solutions, and ePen your 
controPersies��45 

 
It may be sound to summariTe this sub�section using the words of the late 
,atrick )cAuslan who, after rePiewing decades of land law reform of sePeral 
sub�Saharan African countries,  cautions us not to be reductionist because land 
reform inPolPes multiple considerations, 
 

2ery wide miRture of inputs 7and8 X there has been in all cases 
a miRture of motiPes, ideas, beliefs, hopes and eRpectations on 
the part of public officials, politicians and others when they haPe 
embarked on a land law reform eRercise and by no means all of 
this Pariety of concerns focus on tenure issues. It would be naVPe 
to suppose that politicians and public officials were not highly 
conscious of issues of power Y their power Y with respect to any 
reforms that might reduce their power...but it would be 
correspondingly wrong to assume that that was their only 
concern. I think order, regularity and predictability Y 
archetypical concerns of the bureaucrat X Y haPe also been Pery 
important in land law reform and it is these concerns as much as 
any others that haPe determined the final shape and content of 
the laws and haPe limited the enthusiasm or commitment by the 
centre to the dePolution of power to small scale local authorities 
and communities...*or can we ignore the influence of the 

 
Issues in $thiopia^ in 3aCesse .Iika and others (eds.) Topics in Contemporary Political 
Development in Ethiopia (2��3). 

		 3ikie AIemu, infra note 73. 
	
 3ikie AIemu, inCra note 71, /�9. 
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donorsX*or should the 1* agencies be left out of this 
catalogue of eRternal inputsX0hese agencies haPe their own 
policies and approaches to land law reform and these form part 
of the dialogue with states when land law reform is being 
undertaken.4�  
 

    �� #E"#�E/S �AN� "*NE%S��# #E%S#E�'�)E  
 
0he section recounts key features of the people:s land ownership paradigm, its 
affiliation with the functionality Piew of property, justifications, its two 
Pariants and then critiques.  
 
          ��
 'ENE'S  
 
0he people:s ownership perspectiPe is analytically characteriTed by 
disaggregation of land rights into ownership and lesser rights. 0he key features 
of the perspectiPe are as follows.4	 
 
"irstly, the perspectiPe Pests eRclusiPe ownership of land either in the state, or 
the people collectiPely, or groups tied together by religious or ethnic 
affiliations.  
 
Secondly, land usufruct right is bestowed upon certain groups such as rural 
small producers by the state with or without initial payment arrangement. Such 
rural producers are permitted to use their land to the eRclusion of others in 
accordance with the law. In addition to use right, the paradigm in question 
guarantees indiPidual ownership right oPer permanent or temporary 
improPements on their land. Land policy informed by this approach may also 
go to the eRtent of guaranteeing fair prices for the produce of the rural masses. 
0his is meant to protect smallholders against the Pagaries of the market. 0he 
assumptions are that when prices nose diPe, the small producers would suffer 
considerably� thus, they are unlikely to produce neRt season as desired. 0his 
adPerse effect would in turn affect urban consumers, factories and eRport. If 

 
	6 / ,@AusIan ]5� 8ears oC Land Law "hanDe in $astern ACri@a� 3ransCormatiSe or 

3raditionaI� A /reIiminary Assessment^ (2�12) 131-132 (on CiIe with the author). 
	7 #esaIeDn 1ahmato, supra note 21� ,uradu Abdo (2�15), State Policy and Law in Relation 
to Land Alienation in Ethiopia,( /h.#. 3hesis, 4niSersity oC 6arwi@k, S@hooI oC Law), http��� 
wrap. warwi@k.a@.uk�7�132�1� 61A/<3H$SIS<Spur<2�1�.pdC,�a@@essed 21 )anuary 2�23� 
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prices for agricultural products skyrocket, it would harm end consumers and 
thus leading to a significant and sustained drop in demands. 0he net effect of 
both trends would destabiliTe the political economy of the polity concerned. 
 
0hirdly, land deals may be restricted including a ban on land collateraliTation 
by certain social groups deemed to require protection.   
 
"ourthly, the rural masses may also be giPen immunity against ePiction from 
their landholdings by goPernment authorities and third parties.  
 
"ifthly, there may be possibility of periodic land redistribution initiated and 
applied by public authorities with the Piew to aPoiding rePersal of the initial 
egalitarian reallocation of agricultural land.  
 
SiRthly, since the people or the groups who collectiPely own land cannot 
administer land themselPes directly, goPernments are presented as trustee of 
land Y supposed to deploy on behalf of the people and for their common 
dePelopment.  
 
SePenthly, goPernment under this perspectiPe may retain the prerogatiPe of 
land eRpropriation for public purpose with compensation for the property on 
the land.  
 
"inally, the perspectiPe especially in the conteRt of adoption of market 
economy may enPision proPision of land use rights on payment basis to 
business people without jeopardiTing land rights of smallholders. 0ransfer of 
land use rights of members of the business community may assume a liberal 
form Y they may be permitted to transfer land use right freely.     
 
0he people:s ownership perspectiPe may haPe sePeral miRed objectiPes.4
 A 
quest for social justice is the cornerstone of the policy foundation of the 
perspectiPe. !quity in agricultural land distribution is assumed to ensure 
surPiPal asset and food security. It is also thought to promote productiPity as 
people would be motiPated to produce more when a key means of production 
is put in their hands firmly together with a guarantee of full ownership of the 

 
	8 3he $/1#%, .ur Land /oIi@y and the 1eSised Lease /ro@Iamation (2�13), (hereaCter .ur 
Land /oIi@y) Addis 1aey, 3�� 
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fruits of such land. Besides, a concern for equal distribution of a productiPe 
assets among the populace as widely as possible, there is a motiPe of ensuring 
political stability by serPing as a floodgate of people to urban areas in the 
setting where off farm actiPities are unable to absorb people flocking to cities 
from the countryside in search for opportunities. 0he perspectiPe is Piewed as 
a tool to make an eRercise of collectiPe self�goPernment of groups meaningful 
by prePenting massiPe land alienation resulting in displacement of 
communities from a territory that they regard as their homeland.  
 

���� A���N�', *�'� �(N�'�"NA��', A##%"A�� 
'" #%"#E%', 

 
In regarding subsistence land as the central purpose of land, the people:s 
ownership of land perspectiPe enunciated in the foregoing section 
disaggregates property rights in land in a fashion perhaps similar to the 
functionalist approach to property whose fundament is that one does not need 
to possess the full spectrum of land rights for one to become secure or meet 
their subsistence requirement. "or the purpose of liPelihood, possessing and 
securing just one of the land rights disaggregated and deemed to be central for 
people:s surPiPal is good enough. In the !thiopia conteRt, for instance, the 
rights in land so tied to people economic subsistence are eRclusiPe land use 
rights and need not eRtend to marketability of such rights. 
 
It seems germane to shortly highlight the functionalist approach to property. 
0he functionalists understand property right as a bundle of rights oPer an 
object. "unctionalism rejects the other competing conception of property� 
namely, a unitary approach to property, which is anchored on eRclusiPe ]]Xa 
complete set of timeless, natural, or a proper property rule is absurd.’’4� 
"unctionalism is opposed to the understanding of property as haPing an 
essential indiPisible core meaning.5� In particular, functionalists Piew property 
as the sum total of rights including the right to use, the right to own fruits and 
right to disposition.  
 

 
	� $dwin !aker, Property and its Relation to Constitutionally Protected Liberty, 4niSersity oC 

/ennsyISania Law 1eSiew (19�5-19�6), /.7�3. 

� 1obert $IIi@kson, Two Cheers for the Bundle�of�Stic8s Metaphor, Three Cheers for Merrill 

and Smith $@onomi@s )ournaI oC 6at@h (2�11), 5oI �, -o.3, /.219. 
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"unctionalism in a post�modernist fashion decomposes property into its 
component elements and seeks to attach a particular function to a strand of the 
right in the property so decomposed. 0o the functionalist, ]]a person:s property 
is not a single thing, not a single type of right.’’51 It is rather an aggregate of 
many rights. !ach right in the aggregate can serPe different functions. 0hey 
use the ]bundle of firewood’ metaphor with the political agenda of 
]]dethroning the sanctity of priPate property and the priPate ordering it enables 
in order to enhance lePels of ]collectiPe control and redistribution.’’52 !dwin 
Baker, as an adPocate of the Piew, sees a specific property right as, 
 

Xdecision�making authority of the holder of that right. 0he 
standards used to determine the content and eRtent of decision 
making authority, and to determine who holds this authority, are 
what I mean by property rules. ,roperty rules determine Parious 
relePant factors, including the behaPiour and status of people, to 
the ePaluation of a person:s claim to possess some specific 
decision�making authority.53 
 

Baker thinks this ]decision�making authority’ fulfils siR functions� an 
allocatiPe function ]]serPes to structure the societal allocation of resources to 
productiPe or otherwise desired uses�’’54 a soPereign function ]]proPides the 
owner a means of eRercising power oPer other people�’’55 a protectiPe function 
]]proPides some limited protection from inPidious, arbitrary treatment�’’ 5� use 
function permits people to [use of property in their ePeryday life without any 
orientation towards ePentual market eRchanges�’’5	 personhood function which 
is the case where people ]]intertwine their identity or personhood in certain 
property�’’5
 and welfare function, meaning people:s use of property to 
proPide ]]at least minimal lePels of those goods or opportunities that a 

 

� $ !aker, #isaDDreDatinD the "on@ept oC /roperty in "onstitutionaI Law in &enesis oC the 

$thiopian "onstitution oC 199� (1993), /.3�5 

� 1obert $IIi@kson, supra note 5�, /.216-21�. 

� !aker, supra note 51, /.7�3. 

	 !aker, supra note 51, /.337. 


 !aker, Ibid. 

6 !aker, Ibid. 

7 !aker, Id., /.33�. 

8 !aker, Id., /.337. 
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person:s society identifies as basic to meaningful life and full membership 
within that society.’’5� 
 
"or Baker, a person to whom a certain property such as a farmland is allocated 
for their liPing may not need to haPe the power to alienate that property. 3hat 
those persons need is secure right to make use of the land as a subsistence 
asset. In this regard, Baker states ]]XSociety can plausibly conclude that the 
reasons to allocate property to a person for purposes of use do not necessarily 
require allowing the person to employ the property as a means to eRercise 
power’’ through a system of market allocation.�� Baker priPileges the welfare 
role of property oPer the other fiPe functions� 

 
A major measure of the legitimacy of a society is how well its 
property rules serPe this welfare function X all democratic 
societies guarantee their members those goods or opportunities 
that the particular society considers basic for meaningful 
membership � although the precise content of these goods and 
opportunities Paries from society to societyX�onceiPably, 
guarantees to possess the land that a person uses to proPide for 
subsistence adequately serPe this welfare function in some 
societies Z for eRample, if liPelihood can be gained almost 
entirely from the land 0=3 if land is readily aPailable to anyone 
who works it.��1  

 
Baker further states that ]]Xrespect for people:s dignity, liberty, and equality, 
eRplain why welfare rights �claims to satisfaction of basic needs� merit 
constitutional protection.’’�2 A compelling reason behind the welfare function 
of property is ]]Xsociety must accord an indiPidual this respect before it may 
justifiably request that she obeys its rules.’’�3 Baker further says, ]]An 
allocation system might ePen dispense with market eRchanges entirely by 
allocating property to people only as they are prepared to use it. 1nlike rules 

 

� !aker, Ibid. 
6� !aker, Id.,/.3�7. 
6� !aker, Id., /.3�3-3��. 
6� !aker, Id., /.3�9. 
6� !aker, Id., /.76�. 
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that prohibit a person:s Palued use of her property, such an allocation system 
would not abridge formal liberty.’’��4  AleRander Gregory seconds Baker�  
 

Xthe institution of property has multiple potential purposes and 
that the lePel of constitutional protection accorded to property, 
indeed, the basic question whether to constitutionally protect 
property at all, depends on what purpose �s� the legal system 
inPolPed has historically assigned to property. ,roperty rights 
are epiphenomenal. 0hey are not ends in themselPes but rather 
an instrument designed to instantiate and serPe deeper 
substantiPe Palues, such as wealth maRimiTation, personal 
priPacy, and indiPidual self�realiTation. In this sense property 
rights are nePer ]fundamental.’ Only the substantiPe interests 
they serPe can be.��5 
 

0o Gregory, the German legal system distinguishes, 
 

,roperty interests whose function is primarily or ePen 
eRclusiPely economic, especially wealth�creating, and those that 
primarily serPe a non�economic interest relating to the owner:s 
status as a moral and�or political agent. Only the latter are 
protected as fundamental constitutional interestsX,roperty is a 
fundamental right accorded the highest degree of protection, in 
German constitutional law only to the eRtent that the affected 
interest immediately at stake implicates the owner:s ability to 
act as an autonomous moral and political agentX It 7German 
constitutional law8 strongly protects a particular property 
interest only to the eRtent the interest immediately serPes, other 
primary constitutional Palues, in particular, human dignity and 
self�goPernance.�� 

 

 
6	 !aker,Id., /.��9-�1�. 
6
 AIeUander &reDory (2��3), /roperty as a %undamentaI "onstitutionaI 1iDht� 3he &erman 

$UampIe, /.7 http���s@hoIarship.Iaw.@ornneII.edu�@Isops<papers�� �a@@essed on 2� )anuary 
2�23�. 

66 &reDory, Id., /p.�-9. 
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&oseph Singer has argued to legitimatiTe property reallocation of some kind in 
terms of equal opportunity as follows. 
 

X we cannot be indifferent to social, economic, and legal 
barriers that continue to prePent access to the property system 
today X using democratic means to limit or reallocate property 
rights to ensure equal opportunity and to promote social 
relations compatible with a free and democratic society is not 
only not a Piolation of property right but compelled by the Pery 
reasons we created property rights in the first place.��	 

 
In sum, functionalist approach to property stands for non�marketable eRclusiPe 
use right oPer a key subsistence asset in a liberal democratic society. It faPors 
a right oPer an asset shielded not for the surPiPal of the system of property 
right ]rather than of the people within it.’  

 
��� )A%�AN'S "� #E"#�E/S �AN� "*NE%S��# 

#E%S#E�'�)E 

As hinted in the introduction to this article, the people:s land ownership 
perspectiPe may come under two Persions, i.e., an associatiPe land ownership 
and a rePisionist Pariants. Both Pariants subscribe to land ownership schemes 
Pested in persons other than priPate indiPiduals, the latter enjoying usufruct 
right.  

                     ����
 '74 AAA=280B8D4 "E<4@A78> )0@80<B 
 
0he associatiPe ownership Piew adPocates for a system of associate ownership 
of land in which each community own their land while members get secure 
user rights including community superPised land transfers to outsiders 
including the state.�
 !ach community is a master of land within its territorial 

 
67 )oseph 6. SinDer, Original Acquisition of Property: From Conquest and Possession to 

Democracy and Equal Opportunity, Indiana Law )ournaI (2�11), 5oI �6, Issue 3, /.16-17� 
)oseph 6. SinDer, The Reliance Interest in Property Revisited , HarSard )ournaI oC the 
LeDaI LeCt (2�11), 5oI.7, /.�2. 

68 Hoben @aIIs this Siew deSoIutionary in A Hoben, $thiopian 1uraI Land 3enure /oIi@y 
1eSisited (/aper /resented at the Symposium Cor 1eSiewinD $thiopia^s $@onomi@ 
/erCorman@e 1991-1999 Addis Ababa. ApriI 26-29, 2���)� 8iDremew AdaI, supra note 2�, 
/1�.  See aIso " !oone ]/roperty and "onstitutionaI .rder� Land 3enure 1eCorm and the 
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limit. 0he land owning community may consist of a neighbourhood organiTed 
territorially or ethnically or religiously or a combination thereof.  
 
0he strategy of the associatiPe Piew is to secure land tenure by restraining the 
power of state authorities oPer land through the tool of decentraliTed decision 
making. Siegfried ,ausewang associatiPe ownership protects communities 
from the threat of local goPernment functionaries with the loss of their lands 
where such communities are able to demand goPernment accountability.�� He 
thinks that if the real intent is to hold the state answerable to the people, the 
model associatiPe ownership of land with robust user rights to indiPidual 
members of a community. "or ,ausewang associatiPe ownership will be 
accepted by the majority of peasants because it is grounded in rural cultural 
understanding of land relations and builds on bottom up approach to rural 
dePelopment. It guarantees that� 
 

XLand remains common property �not state property�X 
Distribution of access to arable land remains in local handsX 
�ollectiPe responsibility of distribution and social security is 
maintained XIndiPidual rights to a share in the community:s 
land are preserPedX IndiPidual control oPer the fruits of one:s 
work �including permanent improPements on the land, trees, 
buildings, etc� is not restricted X0here is some limitation of 
contributions, including taRes, to a lePel which allows the 
indiPidual farmer a fair return for additional work.	�  
 

Dessalegn outlines the associate ownership model in a fashion pretty much 
similar to ,ausewang:s approach but with greater force and elaboration.	1 0he 
associatiPe ownership puts an accent on the question of who is to haPe 
effectiPe control oPer land rather than mere ownership� land tenure security 
can materialiTe for the rural mass when they are firmly in control of decision 
making power oPer land matters. It proposes land tenure model shall be based 

 
%uture oC the ACri@an State^ (2��7) 1�6 African Affairs Cor an arti@uIation oC three possibIe 
modeIs oC Iand tenure in ACri@a. 

6� SieDCried /ausewanD, Ethiopia: A Political +iew From Below, South African, )ournaI oC 
InternationaI ACCairs, (2��9),5oI 16, Issue 1. 

7� SieDCried /ausewanD ]],eret Le Arrashu^^ Land 3enure and A@@ess to Land� A So@io-
histori@aI .SerSiew^ in Ethiopia: Options for Rural Development (199�), /.�7. 

7� #esaIeDn 1ahmato, Supra note 22, /.2�. 
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on a nation:s eRperience instead of basing it on ]systems perspectiPe.’	2 0he 
associatiPe ownership position offers room for diPerse land tenure systems in 
multi�cultural and multi�agro�ecological countries such as !thiopia. It 
distances itself from one factor theories of land tenure. "inally, the associatiPe 
ownership model:s Pision of dePelopment from below is a proposal with 
immense potential. 
 
                    ����� '74 %4D8A8=<8AB )0@80<B 
 
0he rePisionist Piew is underpinned by two features� namely, proposal for 
lifting restrictions on transferability �imposed by land use rights of landholders 
by the people:s ownership paradigm� and argument for more land law.  
 
�85B8<6 @4AB@82B8=<A =< :0<3 CA4 @867BA� 0he rePisionist approach emulates a 
contingent case for people:s land ownership path by opting for remoPal of 
Parious legal restrictions imposed on the transferability of a peasant:s land use 
rights. 0ekie Alemu, for eRample, thinks that there is land tenure insecurity in 
!thiopia as eRpressed through peasant perception emanating from the 
possibility of land reallocation and failure to spell out the conditions under 
which compensation would be paid and peasants are well aware of the 
Pulnerabilities of their land rights.	3 He says there are compelling reasons,  

 
X for haPing a secured institutional setup for farmers in 
!thiopia. 0he goPernment is faced with only one imperatiPe 
policy option� a moPement away from the eRisting insecure 
tenure towards a more stable and secured one. It should be clear 
howePer that the sole solution to this problem is not necessarily 
a full�fledged priPatiTation of landX On the contrary the 
aPailable option towards a secured system is a continuum of 
property rights structures. One feasible option, giPen the 
situation of the farmers in the country is, for instance, to stop 
any systematic redistribution of land that is sponsored by the 
goPernment, be it at the federal or regional one, and make sure 

 
7� Ibid. 
7� 3ikie AIemu ]%armers= 6iIIinDness to /ay Cor 3enure Se@urity^ in AIemu ,ekonnen and 

#eGene Aredo (eds),  Proceedings of the �th Annual Conference of the Ethiopian Economy 
(1999). 
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that each household would haPe complete say, in the allocation 
of land among its siblings.�	4 

 
Getnet Alemu similarly suggests, 
 

One possible area for this is to think of change in the current 
tenure, from unlimited time use right to time limited use right 
with transfer, eRchange, and sale rights. 0his has a number of 
adPantages. "arm households will be certainly sure that they 
really own the land for that specific period, remoPes in�house 
redistribution, consolidate fragmented farm plots, increase siTe 
of holdings, encourage mobility of farm households and non�
farm actiPities, mitigating the eRisting pressure on land, and 
allow money banks to Palue the land for that specific period and 
proPide credit to farm households by taking the land as 
collateral as they do it for those who take agricultural land on 
the basis of lease for specific period.�	5 
 

0he solution is a dynamic land reform which giPes ]]long�term use right with 
transfer and sale rights’’.	� 0his Piew tends to emphasiTe more on security and 
breadth of land rights and less on full priPate ownership ?4A B4. 0his 
rePisionist approach has receiPed grudging support from major international 
institutions that are supportiPe of the neoliberal notion of property rights.		 

 
0o this Piew robust land rights short of full ownership will do if such rights are 
characteriTed by breadth, transferability, longePity and security ePen within 
the framework of people:s ownership of land without resorting to full 
priPatiTation  to make land rights as secure as they can get.	
   

 
7	 3ikie AIemu, Id., /1�3� 6 "rewett and ! *orC,  Ethiopia: Reforming Land Tenure  1eSiew 
oC ACri@an /oIiti@aI $@onomy (2���), 5oI.35. 
7
 &etnet AIemu ]3he "haIIenDes oC Land 3enure 1eCorm to Stru@turaI 3ransCormation oC the 

$@onomy� Lessons Crom "ountry $Uperien@es^ in S $De and others (eds.), Proceedings of 
the 1�th International Conference of Ethiopian Studies, 2��9), /p.763-76�. 

76  Id., /.776. 
77 ,uradu, supra note �7, /.257-2�5. 
78 3hese dimensions are arti@uIated as Iand tenure se@urity eIements in the ACri@an @onteUt by 

% /Ia@e and others ]Land 3enure Se@urity and ADri@uIturaI /erCorman@e in ACri@a� .SerSiew 
oC 1esear@h ,ethodoIoDy^ in ) !ru@e and S ,inDot-AdhoIIa (eds) Searching for Land 
Tenure Security in Africa (199�). 
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In terms of breadth of right, this Piew aspires to see peasants offered a bundle 
of land rights which approRimates ownership. 0hat is, land rights are a close�
ended list of rights oPer land but without including ownership. 0his way of 
presenting land rights makes the perspectiPe analogous to scholarship which 
conceiPes property rights as a ]bundle of sticks’ that may be aggregated and 
disaggregated as the occasion demands.	� As regards to transferability, the 
rePisionist Piew would like to see peasants permitted to lease out their land to 
any willing lessee in its entirety on the basis of long�term lease, transfer their 
use rights to any one of their liking Pia donation and inheritance, collateraliTe 
such use rights and lift conditioning of land use rights upon continuous use 
with residency requirement.
�0hat is, the numerous legal and administratiPe 
restrictions imposed on peasants: right to transfer their land rights shall be 
lifted. As regards to longePity, it would like to see the determination of a fiRed 
longer term use rights.
1 
 
In relation to tenure security, this perspectiPe likes to shield the peasants 
against state encroachments on their land rights in the sense of disciplining the 
power of land eRpropriation, introduction of ban on land redistribution, and the 
issuance of an effectiPe land registration and certification system.
2 
 
�ore *and *a4: )ore land law seeks to restrain land administrators, courts 
and local communities who might tempt to inPoke customary land tenure 
principles and practices through specific, clear and comprehensiPe state land 
laws as opposed to customary tenure rules to make rural land bureaucrats 
accountable.  
 
Arguments in faPour of detailed land law haPe been raised in regard to 
0anTania. ,atrick )cAuslan argues that land law should achiePe two 

 
7� 6esIy HohCeId, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning 

8aIe Law 1eSiew (1913), 5oI 23, -o.1,/p16-59 ) /enner The IBundle of RightsJ Picture of 
Property �3 4"LA Law 1eSiew(1996), 5oI.�3�  L *atW, EEclusion and EEclusivity in 
Property Law 4niSersity oC 3oronto Law )ournaI(2���),5oI.5�   3 ,erriII and H Smith, 
What Happened to Property in Law and Economics� 8aIe Law )ournaI (2��1),5oI.111 (2).   

8� & SeiCu ]1uraI Land 3enure Se@urity in the .romia -ationaI 1eDionaI State^ in ,uradu 
Abdo (ed) Land Law and Policy in Ethiopia since 1��1: Continuities and Changes 
$thiopian !usiness Law Series(2��9), 5oI.3 

8� Ibid.  
8� Ibid. 
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objectiPes� adPance legal certainty to facilitate a market economy and 
]]replace administratiPe discretion with specific legal rights.’’
3 In order to 
attain these objectiPes, land law has to be ]]detailed, specific, and clear.’’
4 
)cAuslan has taken land law as an aspect of administratiPe law because it 
raises the question of state accountability. He obserPes that ]]officials armed 
with powers and subject to few or no restraints, cannot be relied upon to 
behaPe reasonably.’’
5 "urther, he says ]]once the land law recogniTes and 
protects priPate rights, and facilitates dealings with those priPate rights in the 
market place the law has to be much more specific, detailed and clear.’’
� 
0here is a need to haPe detailed land tenure rules ePen if the administratiPe 
authorities in charge would not as a matter of fact abuse their discretion 
because ]]Xthe men�at�home read the regulation, see the width of the 
discretions, and fear and eRpect the worstX’’
	 )cAuslan thinks one cannot 
make prudent land law reform out of mere ]common sense.’

   
 
Similar arguments haPe been adPanced by Heinrich Scholler and ,aul BrietTke 
eRplaining the problem of land tenure in !thiopia in terms of lack of specific 
and comprehensiPe state tenure rules that would constrain local goPernment 
authorities who are dealing with rural land administration. .esearching the 
19�5 .ural Land ,roclamation Scholler and BrietTke predicted that less law 
and lack of institutional superPision would impede the fulfilment of the aims 
of the land law reform� 
 

Xas the holder of the ultimate title to all land, GoPernment can 
specify that the obserPance of certain patterns of use, 
cultiPationX, conserPation, harPesting and marketing are 
preconditions to continued possession of the landX In the 
absence of effectiPe regulations, howePer, the nationaliTation of 
land is irrelePant from the stand point of dePelopment� the 

 
8� /atri@k ,@AusIan, !inDinD the Law !a@k in� $ssays in Land, Law and #eSeIopment (2��3) 

as @ited in Ambreena ,anGi, 3he /oIiti@s oC Land 1eCorm in ACri@a� %rom "ommunaI 
3enure to %ree ,arkets (2��6), /.9�. 

8	 Ambreena ,anGi, Id., /.�9 See aIso /atri@k ,@AusIan, !inDinD the Law !a@k in� $ssays in 
Land, Law and #eSeIopment (2��3). 

8
 Id., /.93. 
86 Ambreena ,anGi,supra note �3 See aIso /atri@k ,@AusIan Land Policy: A Framewor8 for 

Analysis and Action )ournaI oC ACri@an Law (19�7), 5oI.31 
87 L &ower @ited in ,anGi, supra note �3, /.9�. 
88 Ambreena ,anGi, supra note �3. 
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adoption of innoPations is not made a quid pro quo of tenure  
security. ,easant associations might as well redistribute or 
merely recogniTe the ]freeholds’ which would be greatly 
preferred by peasants since without appropriate GoPernment 
regulation and superPision, security of tenure is totally 
dependent on the quality of local politics in the peasant 
associations.
� 
 

Abebe )ulatu, on his part, thinks the 19�5 .ural Land ,roclamation did not 
achiePe its intended purpose because ]]of the absence of regulations and 
guidelines to effectiPely and consistently implement the policy objectiPes of 
the proclamation, and the absence of institutions accountable to administer 
rural lands on local lePelX’’�� Abebe further states� 

 
0he ,roclamation delegated the )inistry of Land .eform and 
Administration to issue regulations and directiPes to giPe effect 
to the purposes and proPisions of the ,roclamation. But no 
regulations or guidelines were issued to implement the 
,roclamation. As a result, peasant associations which were in 
charge of administering rural lands were applying their 
discretion to determine when and how to distribute rural lands 
and who shall get what land in their areas. 0his discretionary 
power was being abused as time went on and insecurity of 
tenure was more eRasperated.�1  
 

Scholler and BrietTke:s concern was to see clear, comprehensiPe and detailed 
land law in the conteRt where land was remoPed from the sphere of priPate 
law and put in the domain of public law by the 19�� !thiopian rePolution to 
ensure the contribution of land to the country:s dePelopment. �oncurring with 
these two legal scholars: obserPation about the sketchy nature of the 19�5 
.ural Lands ,roclamation, Abebe eRtends it to the current land law of the 
country� ePen if there are more detailed land tenure rules today than in the 
past, the current rural land laws are replete with significant gaps and 

 
8� S@hoIIer and !rietWke, supra note 2, /.�1. 
��Abebe ,uIatu, "ompatibiIity between 1uraI Land 3enure and Administration /oIi@ies and 

ImpIementinD Laws in $thiopia in ,uradu Abdo (ed), Land Law and Policy in Ethiopia 
since 1��1: Continuities and Changes 3 $thiopian !usiness Law Series (2��9), 5oI.3, /.1�. 

�� Ibid. 
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oPerlapping administratiPe jurisdictions on rural land matters.�2 InterPiewees 
and focus group discussion participants share Abebe:s obserPation about the 
need for detail land law.�3   
 
0he aboPe obserPation about the scanty nature of the then land law of !thiopia 
is correct. 0he 19�5 .ural Land ,roclamation lacked detailed rules and thus 
indicated the need for directiPes to facilitate implementation of its terse 
principles.�4 But such directiPes and guidelines did not come out. Such issues 
relating to criteria of land allocation and reallocation were not addressed. 
0here were few proPisions dealing with the entire range of substantiPe and 
institutional issues regarding rural land. It is also correct that there were and 
are oPerlapping jurisdictions oPer land administration matters and this might 
breed confusion and uncertainty.�5 0his condition of land law is said to haPe 
unduly contributed to the discretionary powers of state local functionaries, 
such as peasant associations and land dispute settlement tribunals� scanty land 
tenures rules meant greater say for peasant associations in charge of land 
distribution, of redistribution, dispute settlement as well as Pillage land 
demarcation.��  
 
In sum, the intention of the followers of the more land law thinking is to 
minimiTe administratiPe and judicial discretion, ensure consistency of the 
rules with the underlying land policy, and thus see to it that the intended 
dePelopment policy is not contradicted and defeated by implementation of 
sketchy land tenure rules.  
 

�� �%�'�$(�N� #E"#�E/S �AN� "*NE%S��# 
#E%S#E�'�)E 

 
0he people:s land ownership approach has been subject to numerous critiques. 
0his sub�section will consider a few of them in  particular focusing on those 
based on land tenure insecurity, subsistence dependency, conceptual lucidity, 

 
�� Ibid. 
�� InterSiew with a pra@ti@inD Iawyer on 25 September 2�12. %o@us &roup #is@ussion with 

Iand Iaw spe@iaIists on 13 )uIy 2�13. 
�	 Abebe ,uIatu, supra note 9�. 
�
 Ibid. 
�6 Ibid. 
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the agency of the rural masses, implications of more law and tendency to de�
politiciTation of the land question.  
 
"irstly, the people:s land ownership is critiqued on the grounds that it leads to 
chronic land tenure insecurity and thus undermining productiPity. Berhanu 
AbegaT argues that ]]0he pre�reform insecurity arising from multiple and 
perpetual claims oPer kinship land or ePiction from rented land has been 
replaced by the insecurity from non�ownership, and the threats of periodic 
redistribution by the authorities for political or demographic reasons.’’�	 
AbegaT says,  

 
0he imperatiPe of short�term surPiPal leads X7!thiopian 
peasants8 to resort to myopic agricultural practices of 
intensification �mainly Pia reduced fallow and increased acreage 
by encroaching on pastures or woodlands�, adopting oR�plough 
technology in transhumant areas, and altering the miR of grains 
mainly in faPor of lower Palue cereals such as maiTe.�
  

 
Secondly, in the !thiopian scenario AbegaT says ]]the well�meaning but 
misguided mantra of the post�imperial ruling elites to proPide peasants 
guarantees of entitlements to subsistence plots of land must now giPe way to 
an equally strong commitment to assuring subsistence income to all, albeit a 
Pariety of sources.’’�� He argues that there is a compelling reason to shift from 
]]entitlements to subsistence plots of land’’ to ]]assuring subsistence income to 
all’’ not connected to allocation of land to all.1�� 

 
�7 !erhanu AbeDaW, supra note 16, /.322. 
�8 Id., /.31�. 
�� Id., /p315-316. 
��� !erhanu AbeDaW, Persistent Stasis in a Tributary Mode of Production: the Peasant 

Economy of Ethiopia, )ournaI oC ADrarian "hanDe (2��5), 5oI.5, Issue 3. AbeDaW seems to 
@ontradi@t himseIC when he arDues in the same arti@Ie that the main Ceature oC Iand tenure 
under the #erD period shouId be Ceatured as ]so@iaIist tributary system^ whi@h means Cirst 
the peasantry had ]][un@ontested possession oC the Iand and (i.e., they enGoyed @ustomary, 
or IeDaI riDht oC use and transCer to Iand)^^ and se@ond, the riDht to Iand was ]]@onditionaI on 
payment oC tribute^^ to the state @um IandIord. See aIso !erhanu AbeDaW, supra note 16, /p 
316-317� #ustin ,iIIer and $yob 3ekaIiDn, Land to the Tiller ReduE: Unloc8ing Ethiopia-s 
Land Potential #rake )ournaI oC ADri@uIture (2���), 5oI.13, /.353-35�� )ohn ,arkakis, 
#ationalities and the State in Ethiopia 3hird 6orId 0uarterIy (19�9), 5oI.11, -o.�� .miti 
)ohn and others,  Some /oIi@y ImpIi@ations oC 1uraI %a@tor ,arkets CoIIowinD ADrarian 
#e-"oIIe@tiSiWation in $thiopia, Human $@oIoDy (2���), 5oI.2�, -o.� . 
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0hirdly, the associatiPe ownership Persion of the people:s ownership 
challenged with regard to lack of conceptual clarity and practicality. Hence, it 
has been attacked on its inability to throw light on some crucial questions such 
as factors that may lead to legitimate state interPention in a community 
mandate oPer land matters, articulation of the meaning of a community, 
demarcation of Pillage lands as opposed to state land and the power of Pillages 
oPer communal land, land and gender relations, the mode of curbing land 
accumulation by richer peasants, the place of customary land tenures and 
institutions and how to tackle long standing inertia of centraliTed land 
administration.1�1  
 
"ourthly, the people:s ownership perspectiPe as applied in the !thiopian 
setting is critiqued to haPe undermined the agency of small farmers in a broad 
sense which encompasses entire range of political and economic relationships 
!thiopian peasants haPe with the state.1�2 Dessalegn argues ]]X the agency of 
the men and women who are responsible for cultiPating the land and managing 
the resources associated with it, and the institutions that haPe helped or 
hindered them in their endeaPour, must be placed at the centre of the agrarian 
debate.’’1�3 Human agency means, ]]Xthe right to the land without any 
outside imposition, the right to work 7the land8 freely and for oneself not for 
othersXthe right to dispose of the product from the land to benefit the 
producers themselPesX’’1�4 Dessalegn continues to say ]]!thiopian peasants 
haPe not enjoyed this kind of freedom, and I beliePe this has been responsible 
to a large eRtent for the failure of agrarian progress in this country.’’1�5 He 
says one of the mysteries of !urope:s progress has been the ]suborn growth’ of 
freedoms.1�� During the Derg regime ]]agrarian change has remoPed some of 
the forces of peasant domination, but on the other hand, it has enhanced the 
power of the state oPer the peasant and inhibited the agency of the rural 
producers.’’1�	 He also assets  ]]0he central flaw of the land reform of 

 
��� I ShiSGi and 6 *apinDa ]ImpIi@ations Cor the #raCt !iII Cor Land A@t^ (1997) 5 Change� 

See aIso SieDe /ausewanD ]/arti@ipation in So@iaI 1esear@h in 1uraI $thiopia^ (199�) 26 
The Journal of Modern African Studies. 

��� ShiSGi and *apinDa, supra note 1�1. 
��� #esaIeDn 1ahmato, supra note 22, /.21. 
��	 Id., /.22. 
��
 Ibid  
��6 Ibid. 
��7 Id., /.23. 
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19�5Xwas its failure to proPide peasant households with indiPidual 
ownership and title deeds. All other weaknesses of the reformXarose from 
this basic mistake.’’1�
 0herefore, it is unclear if he opts for land priPate 
ownership or just secure land user rights.  
 
"ifthly, as described earlier, the rePisionist rendition of people:s ownership 
paradigm prescribes for detailed rules to goPern land relations seeing elaborate 
land law as major element in land reform to achiePe certainty, efficiency, 
equity and the related reasons of curbing the discretionary power of land 
administrators.1�� HowePer, emphasis on detailed land tenure rules can haPe 
implication of remoPing land relations from the rural producers and put them 
in the hands of lawyers and administrators. "or instance, one might argue the 
sketchy nature of the proPisions of the 19�5 .ural Lands ,roclamation 
permitted local administrations to conteRtualiTe decisions oPer land and 
dePelop their own land tenure practices or to apply their own customary rules. 
So, fewer rules might actually mean greater opportunity for the local people to 
take part in the business of land administration. In the conteRt of 0anTania, 
Issa ShiPji contended that land bills drafted for that country in 199�s by an 
international consultant were, 
 

  unworkable because they set out in intricate detail the powers 
and responsibilities of bureaucrats in the land administration 
machinery and sought to eRert detailed control oPer their 
actions, which trampled on traditional community methods of 
controlling the eRercise of discretion by public officials.11�  

 
0o ShiPji, less detailed land rules and thin state land administration machinery 
would enable traditional rules and institutions to haPe a say in the management 
of this critical liPelihood asset, land,111 because the condition of less land law 
opens a door for peasants to resort to customary tenure practices. &ohn Bruce 
raises a similar argument.112 
 

 
��8 #esaIeDn 1ahmato, supra note 33, /.29�. 
��� Id., /.�9. 
��� As @ited in ,anGi, supra note �3, /.9�-91. 
��� Id., / 92 See aIso ShiSGi and *apinDa, supra note 9�. 
��� )ohn !ru@e and others, Land Law 1eCorm� A@hieSinD #eSeIopment /oIi@y .bGe@tiSes 

(2��6).   
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0he more land law argument assumes that if detailed land administration laws 
had been issued, they would haPe been communicated and this in turn would 
haPe led to compliance and thus implementation by the authorities. One might 
not take these assumptions for granted for the rules might not be 
communicated properly due to sePeral barriers including that of language and 
ePen if the rules were to be communicated effectiPely goPernment authorities 
might not adhere to them.  
 
"inally, the lawyers: argument for detailed rules is presented as a political. "or 
eRample, Dessalegn claims the land question in !thiopia has been politiciTed 
and there is a need to de�politiciTe it when he writes� ]]Land tenure issues 
must not be politiciTedX0here will be no secure ownership until the 
politiciTation of land is brought to an end’’ by putting the land question in a 
firm legal framework.113 In Ambreena )anji:s Piew the essence of the more 
law argument is ]]not intra�legal technical battles but are deeply imbricated in 
political and economic choices.’’114 )anji continues to say,  

 
Xthe work of lawyers on the new laws aimed at liberaliTing 
land relations has been centrally concerned with issuesXsuch as 
the most effectiPe means by which to control the eRercise of 
discretion and encourage foreign inPestment. "ar from being an 
eRercise in the technicalities of how best to draft new laws’ the 
more law paradigm pertain to land tenure ]choices’ that are 
deeply political.115  

 
�� �"N��(��N� %E A%�S  

 
0he priPatiTation of land approach, like the people ownership of land 
perspectiPe, is a quest for land tenure security, land productiPity and 
dePelopment. In the pursuit of these objectiPes, the indiPidual land ownership 
perspectiPe giPes greater priPilege to property right in land and thus free 

 
��� !ru@e and others, supra note 112. 
��	 ,anGi, supra note �3, /.9� and 95 See aIso Ambreena ,anGi. ]3he /oIiti@s oC Land 1eCorm 

in *enya 2�12ACri@an Studies 1eSiew (2�1�), 5oI.57, Issue 1 where she has arDued that 
the 2�12 Iand a@ts oC *enya haSe CaiIed, both pro@ess and @ontent wise, to reCIe@t the 
redistributiSe ethos embodied in the 2��9 Land /oIi@y and the 2�1� 1eSised "onstitution 
oC that @ountry. 

��
 ,anGi, supra note �3, /.95-96. 
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transferability of land rights. 0he philosophy is simple� ]grant to indiPiduals 
property right in their land possessions� ePerything else will be taken care of.’ 
HowePer, the priPatiTation perspectiPe launches incessant attacks against the 
people:s land ownership perspectiPe, which is the bedrock of the eRisting land 
policy of !thiopia, assuming that the land for all principle still underlies 
!thiopia:s land policy. 0herefore, priPatiTation perspectiPe fails to spot and 
thus eRplain the nature and mechanisms of the ongoing state�driPen land 
alienation. .ecent research findings haPe brought to light such failings of 
priPatiTation perspectiPe, suggesting  land alienation, as a tendency supported 
by the state, is rooted in !thiopia:s modern history.11� 
 

Additionally, the priPatiTation perspectiPe approach implicitly assumes that 
land issues in the country are eRclusiPely determined nationally and thereby 
failing to consider the role of global actors who tend to adPocate for land 
commoditiTation and back eRpansion of corporate farming in !thiopia and are 
able to put their prints on the land law of the country, though not yet 
determinatiPe, but significant. 0he priPatiTation perspectiPe glorifies 
transferability of land rights to the neglect of land relations in the history of 
the country which eRperienced gross injustice under priPate ownership of land. 

 
"urther, the priPatiTation Piew rePeals the elites: stubborn persistence to 
impose a single land tenure system on the whole country in the name of 
enhancing agricultural productiPity, economic dePelopment and moderniTation 
of land tenure systems. 0his prescription for a unitary approach is informed 
merely by what the elites think the people want as regards land policy. 0his 
negates conditions of land relations because !thiopia manifests three major 
kinds of agricultural systems, each entailing a distinct land tenure system. A 
sedentary farming system prePails in highland parts that support about two 
third of the !thiopian populace where the prePalent tenure practice is priPate 
landholdings, not priPate land ownership, augmented by communal 
landholdings. In the pastoral areas, which sustain about twelPe percent of the 
!thiopian population and coPers about siRty four percent of !thiopia:s total 
land mass, the dominant landholding is clan�based communal landholdings 

 
��6 ,uradu Abdo, supra note �7, /p.2�6-3�3� 3eshome $mana, /ost-"oId 6ar $thiopian 
Land /oIi@y and State /ower in Land "ommer@iaIiWation in S 3akeu@hi (ed) ACri@an Land 
1eCorm under $@onomi@ LiberaIiWation (2�21)�  
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used largely for pasturing. 0he third land tenure form is the system of shifting 
cultiPation prePalent in the south western segment of the country. 0here are 
also continuums of nuanced land tenure systems within each of the three 
agricultural systems. Such plural land tenures emanate from goPernment 
tenure rules, proRimity to towns and migration of people from other 
agricultural systems and agro�ecological diPersity. 0his demonstrates that the 
reality on the ground is characteriTed by multiple tenure rules and tenure 
conceptions.  
 
0he people’s land ownership perspectiPe, despite many criticisms against it, 
has a potential for adPancing land tenure security, land productiPity, social 
justice, pluralism, and dePelopment in the conteRt where there is massiPe 
poPerty and smallholder agriculture is the mainstay of the country, where 
industries and serPices cannot [offer sufficient jobs for the redundant 
peasantsX’’� 11	 It appears that  some Pariant of the people:s land ownership 
enunciated in this article has inspired land rights embodied in the !thiopian 
present �onstitution.11
 Land policy of the country as reflected in the "D.! 
�onstitution and in some subsidiary land legislation is underlined by the idea 
that peasants and pastoralists need only to haPe some strands in a bundle of 
land rights, for eRample, use for welfare purpose, ownership of fruits and part 
of the disposition right mainly renting so that they could fulfil their basic 
surPiPal needs � surPiPal as free moral agents, an objectiPe which could be tied 
to the right to life recogniTed in the �onstitution.11� In this constitutional 
schema, in order for peasants and pastoralists to earn their liPelihood, it is 
assumed that they do not need to haPe all the siR sticks in the bundle of land 
rights that !dwin Baker refers to. 1se rights for welfare purpose appear to 
suffice. *ormatiPely speaking, in the !thiopian approach, such land use rights 
are 4G�2><<4A28D< and shall return to the common land fund if and when a 
peasant to whom land is giPen starts obtaining sufficient income for 
themselPes and their family in a permanent fashion from non�agricultural 
sources pretty much like the case where unemployment benefits cease to apply 
when a beneficiary gets other means that earns them adequate income.  
 

 
��7 /ausewanD, supra note 1�1, /.76. 
��8 3his is so be@ause $dwin !aker was one oC the eUpatriate s@hoIars @onsuIted by the 

"onstitutionaI AssembIy, the body responsibIe Cor desiDninD the "onstitution. 
��� 3he 1995 %#1$ "onstitution, Arts. 1� � 15 whi@h deaI with the riDht to IiCe that @an 

arDuabIy be @onstrued to Iink with smaII Carmers= the riDht to Iand.   
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HowePer, the manner of articulation of !thiopia:s rendition of the people:s 
land ownership paradigm has a digression effect. Scholarship, rhetoric of 
policymakers and politicians wittingly or unwittingly portray as if the people:s 
land ownership eRists intact in current !thiopia. 0here are indications we 
cannot take this assumption for granted anymore. 0here is a need to undertake 
an empirical inPestigation of the issue of whether the fundamental ethos of the 
people land ownership enshrined in the �onstitution is being significantly 
denuded by land alienation trends reflected in the practices of landholding 
eRpropriation, of commercial farmland acquisitions and of significant informal 
land transfers.12� It appears that researchers haPe not captured these tendencies 
adequately. Apart from articulating the major contending land policy 
perspectiPes in the !thiopian setting, another mission of this article has been 
asking this question. "urther, it is worth inPestigating whether a contingent 
case for the people:s land ownership paradigm is defensible in the 
circumstances of !thiopia. One proPiso for this conditional case for people:s 
ownership of land is if a system of goPernment which takes into account Piews 
of the rural landholding masses by bringing the silent peasants and herders to 
the center stage in politics� this enPisages the prePalence in the nation of 
representatiPe and deliberatiPe democracy.121 An equally important 
precondition is the rule of law and functioning independent and competent 
judiciary. 
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