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ABSTRACT

Corruption is a universal problem which compromigepple’s
quest for development, peace, democracy, and hunggms
though its degree of severity varies. Due to itvensality, there
was global campaign against corruption and has lteslin an
international regime of law. Law is one of the stgies of
combating corruption; however, there are other tdgaes which
should be implemented to contain corruption. Noelets, the
article focuses on the legal measures for the fighghinst
corruption by excluding other measures. It expldiesstrategies
provided by the United Nations and African Uniontian
corruption conventions with a view to evaluate thehiopian
legal regime on corruption. Especially, it crititalexamines to
what extent the legal regime of corruption in Efi@o
incorporate the measures provided by these coraesitto what
extent the existing laws/institutions are adequatgrevent and
combat corruption effectively; and the measuresctvishould be
taken. The article argues that the fight againstragption in
Ethiopia is limited both in scope and design. Isigygested that
revisiting the legal regime and incorporation oftemationally
accepted strategies are necessary to enhance ttienahfight
against corruption.
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INTRODUCTION

“Just as it is impossible not to taste the honeyhe poison that
finds itself at the tip of the tongue, so it is ompible for a
government servant not to eat up, at least a bithef King’'s
revenue. Just as fish under water cannot possiblyoloind out
either as drinking or not drinking water, so goverent servants
employed in the government work cannot be foundtakihg
money”.!
The available scholarship reveals that corruptisnendemic in all
governments, and that it is not peculiar to anyticent, region and
ethnic groug®. It cuts across faiths, religious denominations palitical
systems and affects both young and old, man andanatke though it
hurts more the poor and the vulnerable. Corruptisnfound in
democratic and dictatorial politics; feudal, calsta and socialist
economies. This does not, however, mean that the magnitude
corruption is equal in every society. Some coustiee more corrupt
than others. However, corruption is more readilyndmmned than
defined and explained. It is a subject of resedncimany scholars from

of

various discipline$.Nevertheless, disagreements persist not only about

how to curve it, but even about its definition, sas, forms and

! CR. Kumar,Corruption and Human Rights: Promoting Transparéndgovernance
and the Fundamental Right to Corruption-Free Serinicindia’, Colum. Journal of .
Asian Law.(2003), Vol. 17, No.3, p.1.

’See k. Ronald and B. chikulo (eds), Corruption Bretelopment in Africa: Lessons
from Country Case Studies, palgrave Macmillan pré2800); P. Maldonado and G.
Berthin (2003-2004), Transparency and DevelopingaleFrameworks to Combat
Corruption in Latin America, 10 Sw. J. L. & Traden4d V. Bhargava and E. Bolongaita
(2004), Challenging Corruption in Asia: Case Stadiad a Framework for Action, The
International Bank for Reconstruction and DeveloptmeThe World Bank; P. szarek
(2010), The European Union’s Fight against CoramtiThe Evolving Policy towards
Member States and Candidate Countries, Cambridgersity press.

3For details see J. Girling, Corruption, Capitalianmd Democracy, Routledge Taylor &
Francis Group, (2002).

* See for example, A. Miller, The Erotics of Corriopt Law, Scandal, and political
Perversion, (State University of New York Pres€@0 Albany T Andrei and A. Matei,
The Corruption: An Economic and Social Analysi€)(Q); Editura Economica; K. Jain
(ed), The Political Economy of Corruption, Routledgondon (2001); and M. Nuijten
and G. Anders (eds), Corruption and the SecretdawfA Legal Anthropological
Perspective, Ashgate, Hampshire, England, (2007).
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consequences. Such a lack of consensus reflectsothplexity of the
problem. Defeated by the problems of defining gatian, Justice Potter
Stewart asserted that “I| know it when | sed. it”

Talking about corruption in the international realvas a taboo before
the end of the cold war. But the end of the cold war has led to “the
consolidation of democracy, political stability,darespect for the rule of
law, as well as effective development and expangbnopen and
competitive markets®. Besides, the compelling need to support corrupt
regimes for national security reasons has remoweetlyp It is after this
that the international community began to bring idsie of corruption
on board as corruption seriously threatens thellgyabf international
order, the creation of democratic regimes and tinergence of open
markets. Since then many nations and leading iatiermal organizations
such as the United Nations, World Bank, Internatiddonetary fund,
the Council of Europe, the Organization of Ameri&tates, the African
Union, the Organization for Economic Cooperatiord ddevelopment
and many other regional and sub-regional orgamizathave articulated
anti-corruption laws, policies, action plans anhtegieand all these
have become the foundation for the internationghlleegime against
corruption.

The problem of corruption in Ethiopia is pervasilieugh there are legal
and administrative mechanisms to combaf the establishment of the

> W. Robert, Political Corruption in Africa, 2nd eBartmouth publishing company,
Hampshire, England, (1991), p. 11.

® B. John and H. Fritz, ‘Tackling International Qgution No Longer Taboo’, 77
Foreign Aff, (1998), p.17.

"' C. Hams, ‘Holding Public Officials Accountable the International Realm: A New
Multi-Layered Strategy to Combat Corruption’, 33r@ell Int'l L.J. (2000), p.159.

8 R. Ackerman, Corruption and Government: Causes)s€guences and Reform,
Cambridge University Press, Cambridge, (1999), p.17

° N. kale, ‘The Right to a Corruption Free Sociesyam Individual and Group Human
Right: Elevating Official Corruption to a Crime wdInternational Law’Journal of
International Law and PolitickL., p. (2000), 149-178.

19 Freedom House, Countries at the Crossroads 2@thiepia, 10 November 2011,
available at: http://www.unhcr.org/refworld/docidba64d32.html (last accessed 6
February 2013).
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Federal Ethics and Anti-Corruption Commission mdritee beginning of
the institutionalized attack against corruption.abtdition to establishing
a specialized anti-corruption agency, Ethiopia aeldpaws, rules of
procedures, revised penal law to incorporate differacts which
constitute corruption, and ratified internationalntiaorruption

conventions adopted by the United Nations and th&an Union to

mention some. Despite these efforts, Ethiopia dat take those
legislative measures devised by the internationalentions which it is
a party as expected. Due to such failure in letngantervention, the
fight against corruption in Ethiopia is limited hah scope and design.

It is a simple truth that law is simply a meansatoend not an end by
itself.! Hence, fighting corruption by law is one of theaseres and one
of the means to combat corruption. There are ditrategies which are
helpful to address the problems of corruption inistes. For instance,
change in the value system of the society, asswihigs in governance
especially transparency, accountability and respditg (in general
terms guaranteeing good governance), adhering o ctmnstitutional
principles of separation of power with the systdmaleecks and balances,
and creating an enabling environment for the pasion of the society,
local and civil society organizations and the meuhathe decision
making will have a significant impact in addressthg root causes of
corruption'? However, the article specifically focuses on preireg and
combating corruption through the instrument of |&we objective is to
examine the Ethiopian legal response to corruptian light of
international law of corruption so as to give constive
recommendations with a view to enhance the exiséiggl system.

The article is organized into three sections. Tirst $ection explores the
literature on corruption with a view to locate iitlin the framework of
the legal discourse and response which form the ipait of the article.

Y For a detailed discussion see Brian Z. Tamanah@, s a Means to an End: Threat
to the Rule of Law, Cambridge University Press, Gadge, (2006).

12 See J. Popénfra note19; A Body of Doctrinal Divinity,infra note21; A. Ringera,
infra note22 and K. Anukansainfra note25.
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The second section examines and evaluates theegéstwhich are
adopted by the international legal regime to fightruption especially
the United Nations Convention against Corruptiod #re African Union
Convention on Preventing and Combating of Corruptidhe third
section is about the Ethiopian legal regime of wation. The article
investigated the legislative response of Ethioma the fight against
corruption in light of its international treaty camtments. There is also a
conclusion which summarizes the main parts of tiseudsion and the
findings.

1. CORRUPTION: AN INTRODUCTION
1.1.THE DEFINITION OF CORRUPTION

The term “corruption” comes from the Latin wombrruption which
means “moral decay, wicked behavior, putridity @ttenness®?
Defining the concept of “corruption” is not as easyone recognizes its
occurrence. It varies from region to region and aemm largely
contextual* As the causes and effects of corruption are miffe
depending on the context of the country, it is ppehnot surprising that
it is difficult to formulate a single comprehensidefinition that covers
all the manifestations of corruption. However, réeire unanimously
recognizes that “corruption is an ancient, wide g@edvasive problem
that continues to be a factor in every-day liveuabthe world. It can be
said that corruption is a universal problem withaatversal definition.
Sometimes, however, the definition of corruptioncidturally relative.
For instance, “one man’s bribe may be another mgift’s*

Even though there is no single universally agreefindion of
corruption, it is defined in various ways. Usuatlyrruption is defined as
“an illegal act that involves the abuse of a publisst or office for some

13 M. Milic (2001), ‘Endogenous Corruption in Privatized CompanjeSollegium,
Budapest, available at, <http://www.cerge.cunid#Zin/RRCI_17_ paper_01.pdf>
(last accessed 6 February 2013).

“Ibid.

15's. Underkuffler, Defining Corruption: Implication for Action’(2009), in |. Rotberg
(ed), Corruption, Global Security and World ordefWorld Peace Foundation and
American Academy of Arts & Sciences), pp. 27-46
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private benefit”, or “the misuse of public officerf private gain.*®
Transparency International (TI), the leading awotirgption campaigner
defines corruption as “misuse of entrusted powepfivate gain*’. The
World Bank (WB) also defined corruption as “an abusf public
authority for the purpose of acquiring personalngjai® But for the
purpose of this article, the working definitionadrruption is a misuse of
entrusted power for private gain against the rigitsthers.

1.2.THE CAUSES OF CORRUPTION

Available researches show that the causes of dowrupre diverse and
depend on the different contextual environmentshdltl that corruption
is rearing its ugly head in more and more severswdye to “the
weakening of social values, with the broader pubiterest and social
responsibility being subordinated to the enhanceémimaterial status in
the personal ethics of many”. Besides, lack of transparency and
accountability in the public integrity systems ammtributing factors for
corruption®®There is also a biblical explanation for the causés
corruption. After Adam broke the law and commitsead to his posterity,
what follows upon this is, “the corruption of naguderived unto them
from him”; by which is meant, “the general deprgwif mankind, of all
the individuals of human nature, and of all the pand faculties of the
soul, and members of the body’.As Human nature is imperfect,
corruption will exist in all human endeavors. S#ihess and greed are

'8 D, Fantaye, Fighting Corruption and Embezzlement in Third Wo@8duntries, 68
Journals of Criminal Law(2004),p. 171.
MTransparency InternationalThe Anti-Corruption Plain Language Guid€¢2009),
<http://www.transparency.org/content/download/453@6785/file/TI_Plain_Language
_Guide_280709.pdf> (last accessed 1 February 2013).
18 D. Kaufmann,‘Corruption, Governance and Security: Challenges foe Rich
Countries and the WorldWorld Bank Global Competitiveness Report,(20003)
availableat,<http://siteresources.worldbank.orghMBIGOVANTCOR/Resources
/Kaufmann_GCR_101904_B.pdf> (last accessed 22 Bepf013).
9 3. PopeConfronting Corruption: The Elements of a Nationalegrity SystemTI
Source Book, (2000), available at,_< http://wwwnparency.org/content/ download/
220439/14493/file/sourcebook.pdf.zip> (last accessed March 2013), p.7.

Id. p. 8.
2L A Body of Doctrinal Divinity, Book 3 - chapter 10f The Corruption of Human
Natureg available at, <http://www.pbministries.org/boaji/Doctrinal_Divinity
/Book_3/book3_11.htm> (last accessed 1 March 2013).
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the constituting elements of human imperfection avhileads to
corruption.

As noted by Ringera in a speech delivered at thenr@onwealth
lawyer’s conference, the causes of corruption aom@mic, institutional,
political or societaf? The economic causes of corruption are related to
pecuniary considerations, representing corrupti@t ts need-driven as
opposed to greed driven. This assertion is furtwrfirmed by TI in
attributing poverty and low salary as causes ofugion?® Increase of
wants and inability to maintain one’s family livésrces officials to
compromise public trust and honesty for some fringenefits.
Institutional causes of corruption include “mongpobnd wide
discretionary powers for public officers, poor aactability, lack of
effective and efficient enforcement of the law, exlie of institutional
mechanisms to deal with corruption, existence @feak civil society,
and the absence of press freedéfrKlitgaard shares the same view with
Ringera by holding that corruption is prevalent whHsomeone has
monopoly power over a good or service, has therelisn to decide
whether you receive it and how much you get, ambtsaccountable®
The political causes of corruption arise from th@icture and functions
of political institutions, and the acquisition amdckercise of political
power. While societal causes refer to the attitugled practices of the
community. Hence, as the problem of corruption igltriaceted, its
causes are also diverse.

1.3THE FORMS OF CORRUPTION

Corruption manifests itself in different ways irffdrent circumstances.
But there are some forms of corruption which recurevery system.

2 A, Ringera, Speech delivered at the Commonweathylers Conference, Nairobi,
available at,<http://www.kacc.go.ke/archives/spest@OMMON WEALTH-
CONFERENCE.pdf> (last accessed 1 March 2013).

23 ). Popesupra notel9, p.9.

2 A, Ringerasupra note 22

K. Anukansai, ‘Corruption: The Catalyst for the stion of Human Rights’,
available at <http://www.nacc.go.th/images/jourkeiokkan.pdf > (last accessed 1
March 2013), p.7.
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These are grand corruption, petty corruption, malitcorruption and
systematic corruption.

Grand corruption occurs when a high level governmefficial
committed acts that “distort policies or the ceinftanctioning of the
state, enabling him/her to benefit at the experiskeopublic good®. It
is a form of corruption which pervades the highestls of a national
government, leading to a broad erosion of confidernn good
governance, rule of law and economic stabfiftylt distorts the
functioning of the central government.

Petty corruption is an everyday abuse of entrugteger by low and
mid-level public officials in their interactions thi ordinary citizens, who
often are trying to access basic goods or serwcetaces like hospitals,
schools, police departments and other agefitikess a situation where a
public official demands or expects money for doargact which he or
she is ordinarily required by law to do, or whehr#be is paid to obtain
services which the official is prohibited from pidng.?® Bribery,
embezzlement, theft, fraud, extortion, nepotismyofaism, and
clientelism (classifications of corruption by thaitéd Nations Office on
Drug and Crime¥ can be grouped under either grand corruption tiy pe
corruption depending upon the amount of money &®l the sector
where it occur§! Political corruption on the other hand is the
manipulation of policies, institutions and rules pfocedure in the

% T| Plain Language Guidsppra notel7 p. 23.

2" See C. Maria and K. Haarhuis, ‘Promoting Anti-Gption Reforms: Evaluating the
Implementation of a World Bank Anti-Corruption Pram in Seven African Countries
1999-2001’, (2005), available at, <http://ics.udarug.nl/root/Dissertations/2005/ Klein
Haarhuis-Promot> (last accessed 3 March 2013).

8 Global Integrity and UNDP Oslo Governance Certtfelser's Guide to Measuring
Integrity (Oslo: UNDP); U4 Corruption Glossary, (2008), dable at <http://www.
u4.no/document/glossary.cfm> (last accessed 3 M20&R).

29 C. Sandgren, Combating Corruption: The Misunderstood Role of Law3
International Lawyer(2005), p. 717.

%0 See UNODC, The Global Program against Corruption: UN Anti-Caption Toolkit
(2004), available at, <http://www.unodc.org/pdffeel/corruption/toolkit/ corruption
_un_anti_corruption_toolkit_sep04.pdf> (last aceds3 March 2013).

3T Plain Language Guidsupra notel7.
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allocation of resources and financing by politidakcision makers, who
abuse their position to sustain their power, stahdswealth?

Systematic corruption occurs where “corruption peatas the entire
society to the point of being accepted as a mehosmalucting everyday
transactions®® It is a situation in which the major institutiorand

processes of the state are routinely dominated sl by corrupt
individuals and groups, and in which many peopleehew practical
alternatives to deal with corrupt officials.It affects institutions and
influences individual behavior at all levels of alipcal and socio-
economic system. Such form of corruption is emhsbdhiespecific socio-
cultural environments, and tends to be “monopalistirganized and

difficult to avoid”™®.

Corruption in its various forms may occur both lne fpublic and private
sector’® Public sector corruption is a corruption which arscin public
offices and public enterprises and has a long tyistdraditionally,
corruption was considered as a public sector probdaly. However,
corruption can also distort the functioning of {@vate sector. Private
sector corruption on the other hand occurs in iddial business
practices, business organizations, national antbigtional companies,
community based organizations and Non-Governme@tglanizations
(in general activities outside of the public offiand thereby affects the
functioning of market systems and sociefies.

%2 See R. Hodess)ntroductiori, in TI, Global Corruption Report 2004 - Political
Corruption, Berlin Tl, (2004); and I. AmundserR¢litical Corruption: An Introduction
to the Issues’(CMI Working Paper7, Bergen: CMI. (1999)).

33 C. Heymans and B. Lipietz, ‘Corruption and Develemt: Some perspective40
Institute of Security Studies Monograph S€(i689), p.8.

*pid.

“Ipid.

%See the United Nations Convention against Corrapfot. 12 and African Union
Convention on Preventing and combating corruption 2L.

%'Global Corruption Report, Corruption and the privasector, Transparency
International (2009).
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1.4. THE IMPACTS OF CORRUPTION

“Corruption deepens poverty, it debases human gghit
degrades the environment; it derails developmentluding
private sector development; it can drive conflictand between
nations; and it destroys confidence in democracyd ahe
legitimacy of governments. It debases human digaitg is
universally condemned by the world’s major faitf{s”.

Corruption is damaging for the simple reason thmddrtant decisions are
determined by ulterior motives, with no concerntfue consequences for
the wider community. As Balogun describes it, “eleging on itform
andgravity, corruption is capable of rewarding indolence pedalizing
hard work, undermining morale arebsprit de corpscompromising a
nation’s external security, threatening internallesrand stability, and
generally slowing down the pace of economic groatil sustainable
development®® Kumar also notes that corruption affects “economic
growth, discourages foreign investment, diverts oweses for
infrastructure development, health and other pubdicvices, education,
and anti-poverty programé®. He further adds that corruption poses
serious challenges for governance, as states cachave the goals of
development without ensuring corruptiree governance.

Corruption lowers investment, which in turn advérsaffects overall
economic performanct. Perhaps more importantly, corruption

%The Durban Commitment to Effective Action Againsbrélption signed by 1600
delegates from 135 countries the October 1999 A@tirruption Conference sponsored
by Transparency International, available at<h@mtc.org/durban/ durban_
commitment.html> (last accessed 3 March 2013).

39 M. Balgun, ‘Causative and Enabling Factors in jubhtegrity: A focus on
Leadership, Institutions and character Formati®uiblic Integrity (2003) Vol.5, No. 2
(spring), pp.127-147, as quoted by RA. Johnson&rfsharma,About Corruption; in
RA. Johnson (ed),The Struggle Against Corruption: A Comparative $fud
PALGRAVE MACMILLAN, P.10.

“CR. Kumar ‘Corruption, Human Rights and Development: Soversigand State
Capacity to Promote Good Governance’,(208%)Am. Soc'y Int'l L. Proc. 416. (2005).
“1'S. Knack and P. Keefer|nstitutions and Economic Performance: Cross-Coyntr
Tests Using Alternative Institutional MeasurésEcon. & Pol 207, (1995).
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undermines social welfare by redistributing a n@towealth in a
“manner that generates tensions or exasperateingxises™? Keuleers
notes that high levels of corruption significantiggravate poverty
Above all, corruption affects the integrity of tipelitical system and
neither allows for the protection of human rightel ahe promotion of
human freedoms nor for the development of democtadty implies

discrimination and injustice and disrespect for hardignity*®

While corruption violates the rights of all thoseated by it, “it has a
disproportionate impact on people that belong tugs that are exposed
to particular risks; such as women, children, niitres, indigenous
peoples, migrant workers, persons with disabilitihose with
HIV/AIDS, refugees, prisoners and those who arerp8o In some
cases, it is their vulnerability that makes certgioups easy victims of
corruption. For instance, corrupt officials may rat money from
migrant workers who lack a residence permit byateeing them with
deportation in the knowledge that they cannot caingf

Some would argue that corruption can have benéfaffacts such as
non-violent access to government affairs and adimation, when
political channels are clogged, or as a meanssskl@ng the potentially
crippling tension between the civil servant and plodtician by linking

them in an easily discerned network of self-intefslowever, counter-
arguments are more acceptable. They focus on tietHat corruption

“2 R. Sinder and W. Kidane, ‘Combating Corruptionotigh International Law in
Africa: A Comparative Analysis40 Cornell Int'l L.J, (2007), p.691.
“3 P. Keuleers, Speech on Corruption, development lumdan rights —Fighting
corruption as a means to achieve the Millennium déd@gyment Goalson the 5th
regional anti-corruption conference, 28-30 Septer2b85, Beijing, PR China.
* CR. Kumar, ‘Corruption, Development and Good Governance: Chaéle for
f’sromoting Access to Justice in Asiab Mich. St. J. Int'l L. 4752007-2008).
Ibid.
“**Transparency International, Corruption and Humagh®i: Making the Connection,
International Council on Human Rights Policy, (2RO%vailable & <http:/
X\;ww.ichrp.org/files/ =reports/40/131_web.pdf> (lascessed 10 March 2013), p.7.
Ibid.
8 See C. Maria et afupra note 2&nd R. AckermanCorruption and Democracy90
American Society of International Legal Proceedi{$9896) p.83.
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leads to economic inefficiency and waste, becadsis ceffect on the
allocation of funds, on production, and on consuomptGains obtained
through corruption are unlikely to be transferredre investment sector
as “ill-gotten money is either used in conspicu@esisumption or is
transferred to foreign bank accountd’Rose Ackerman further argues
that corruption is able to feed on itself and thgrproduce higher illegal
payoffs that ultimately, outweigh economic growfh.

2. THE INTERNATIONAL LEGAL REGIME TO PREVENT
AND COMBAT CORRUPTION

Any discussion of international measures to prevant combat
corruption must begin with the United Statéslt is because the
controversies surrounding President Richard Nixprésidency relating
to the Watergate incidents of 1972 could rightfudly characterized as
the sine qua nonef contemporary efforts to combat corruption by.f&
The Watergate incident leads to the enactment @fRbreign Corrupt
Practices Act (FCPA) in 1977. From 1977 to 199@ BCPA was the
only law that targeted international corruptionugb it binds only those
multilateral companies in the United States in rthateraction with
foreign officials>®

It is after this national commitment of the Unit8thtes to prevent and
combat corruption that the regional and global cament for

corruption began to emerge. The Inter-American @atien against
Corruption was the first international conventiomed at combating

“Ibid.

Y R. Ackermansupra notes.

*L W. Schroth, ‘National and International Constibmél Law Aspects of African
Treaties and Laws against Corruption’, 13 Trankhat& Contemp. Probs, (2003),
p.83.

2 For details of the Watergates incident see, RISreét alsupra notet6.

*See A. Low et al, The Inter-American Convention Against CorruptionCémparison
with the United States Foreign Corrupt Practiced’ A88 Va. J. Int'l L, (1998), pp. 243-
244,
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corruption and thereby marked the beginning of r@ernational legal
regime to combat corruptiot.

The Organization for Economic Cooperation and Dewelent
Convention on Combating Bribery of Foreign Publidfiéals in
International Business Transactions (OECD Corrump@onvention) was
the second international convention on corruptibms convention was
adopted by the efforts of United States with haditng partners at the
OECD. United States did this due to the absenceastllel legal
obligation in Europe to abstain from certain busgpractices in foreign
countries and placed its business community in saddiantageous
position>°

In 1999, the Criminal Law and Civil Law Conventioois Corruption are
adopted under the inter-governmental framework i Council of
Europe to deal with the problems of corruption bgpwsing criminal
sanctions and civil remedies as solutions.

The increasing consciousness of the adverse glag@nomic
consequences of corruption brought previously regjiefforts to combat
corruption through international law to the globkevel®® As of

November 15, 2000, corruption is criminalized inegronally as a result
of the coming into effect of the United Nations @ention against
Transnational Organized Crime and as of October28D3, the UN
adopted a convention fully dedicated for preventangd combating
corruption, United Nations Convention against Cptian. Africa like

the other regions of the world adopted its conwenton corruption
named African Union Convention on Preventing andm@ating

Corruption in 2003.

*bid.
* R. Snider et akupra notet2, p. 4.
*bid.
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These are not the only anti-corruption instrumémtsie world. There are
other conventions, declarations, protocols, acfitams and initiatives’
But the article did not address them all for thregde reason that Ethiopia
is not a party to these instruments. Rather, this,edmMations convention
against corruption and the African Union conventanthe preventing
and combating of corruption will be critically exarad and discussed
with a view to examine the legislative framework fareventing and
combating corruption in Ethiopia.

2.1. UNITED NATIONS CONVENTION AGAINST
CORRUPTION

The United Nations Convention against CorruptionNQAC) was
adopted by the General Assembly in its resoluti8fi 5f 31 October
2003 at United Nations Headquarters in New Y&rkt is the first
genuinely global, legally binding instrument on regtion and related
matters and developed with an extensive internatiparticipatior?’ It is
after this that corruption is no more the concenty ®f national and
regional laws but also of international laws. lev&ted anti-corruption
actions at the international level in the form agdlly binding
obligations.

" See for example, United Nations Declaration agafsrruption and Bribery in
International Commercial Transactions; Southernicafi Development Community
Protocol against Corruption; Economic Community\éést African States Protocol on
the Fight against Corruption, Convention on the téution of the European
Communities’ Financial Interests; Protocol to then@ention on the protection of the
European Communities’ Financial Interests; Conwentin the Fight against Corruption
involving Officials of the European Communities Officials of Member States of the
European Union; Council of the European Union Fraor& Decision on Combating
Corruption in the Private Sector; the Anti-CorraptiAction Plan for Asia and the
Pacific and Good Governance for Development (Gfiifjdtive of the Middle East.
**The Global Compact,Background Information on the Fight against Coriopt,
(2003), available at <http://www.transparecy.orghgll_compact 2003_background_
information_on_the_fight_against_corruption_pdfasflaccessed 5 February 2013).

% See A. Argandona, ‘The United Nations Conventiogaiist Corruption and its
Impact on International Companiegjorking Paper WP No. 658ESE Business
School, University of Navarra, (2006), available<attp://www.iese.edu /research/pdfs
/DI-0656-E.pdf> (last accessed 4 February 2013).
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The UNCAC obliges states parties to implement aewashd detailed
range of anti-corruption measures affecting thawd, institutions and
practices. It is unique when compared to other eatigns, not only in
its global coverage but also in the detail of itsvisions®® Objectives
and coverage, definition of corruption, preventiveneasures,
criminalization, remedies to victims and asset vecp are some of the
main substantive rules of the convention. Agaihgg background note,
the sections below explore and analyze the appesathken by the
UNCAC to prevent and combat corruption globally.

2.1.1 Objectives

The purposes of the UNCAC are “to promote and gtieen measures to
prevent and combat corruption more efficiently aefflectively; to
promote, facilitate and support international caapen and technical
assistance in the prevention of and fight againstuption, including in
asset recovery; and to promote integrity, accoulittaband proper
management of public affairs and public propeffifhe substantive
provisions are formulated to achieve this end. TUMCAC wants to
strengthen measures against corruption throughiziienal cooperation
and technical assistance among states. It furthemqies measures
against corruption by promoting values such aggirty, accountability
and proper management. UNCAC approach the problecomuption
from a political (i.e. international cooperationdatechnical assistance)
and economic (asset recovery) point of view.

With these objectives, originally the conventionswdesigned to cover
corruption in the public sector, private sector guditics®® But due to
the United States refusal to countenance any marndatrovision on
transparency in political party funding, the praems on political party
funding was tucked away in an article entitled ‘faisector®® It is said

®Explanation of the UNCAC, available at <http://wwransparency.org/global_
priorities/international_conventions/conventionstinments/uncac> (last accessed 5
March 2013).

®l See, UNCAC, Art. 1.

%2 Transparency InternationaGlobal Corruption Report 2004- Political Corruption
Pluto press, London, (2004), p. 112.

% |bid.
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that, if the UNCAC fails to deal adequately withsth*one third of the
subject matter of the convention is missing”, arefice to the need to
equally address corruption in the public sectoe finivate sector and
politics® However, on the other hand, UNCAC aims to prevemd
combat corruption both in the private and publicesp.

2.1.2 Measures
The UNCAC did not attempt to define corruption iear terms though
there were proposals for the definition of corrapfi® The authors of the
convention preferred to offer for a broad categurgffences, rather than
a definition of corruption. These are bribery (eetand passive) both in
the public and private sect®embezzlement, misappropriation of funds
and other diversions of propefty;trading in influenc&® abuse of
functions®® fillicit enrichment’®aundry of the proceeds of crifle
concealmert and obstruction of justié® These are acts of corruption
by which the UNCAC tries to prevent and combat kyising different
measures.

The UNCAC adopts an approach to prevent corrupfrem being
occurred in both the public and the private sertdhe first place. With
regard to the public sector, states parties adisatetion to implement
effective anti-corruption policié&nd create organizations specifically to
fight corruption’® states parties must endeavor to ensure thatghblic
services are subject to safeguards that promoggrity, transparency
and accountability among civil servants and hirbaged on efficiency

%Ibid.

 A. Argandona,supra note59 p.5.
% See, UNCAC, Arts.15, 16 and 21.
S"UNCAC,Arts.17 and 22.
%8UNCAC,Art. 18.

5%UNCAC,Art. 19.

""UNCAC,Art. 20.

"WNCAC,Art. 23.

2UNCAC,Art. 24.

UNCAC,Art. 25.

"UNCAC,Art. 5.

SUNCAC,Art. 6.
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and merit’® Once hired, public officials must be subject tales of
conduct’” including measures such as declarations of assetd,

disciplinary measures. States must also promotasperency and
accountability in public procurement and managemeit public

finances’® and must take measures to preserve integrity [ecally

critical areas such as the judiciary and prosenusiervices; and to
prevent money launderify

With regard to the private sector, states partiesraquired to “enhance
accounting and auditing standards, develop codesmduct, promoting
transparency, keep the maintenance of books andrdgc and
disallowing tax deductibility for bribe&® The Convention also
advocates for the participation of society in thievention of and fight
against corruption including access to the appadpradministrative and
judicial bodies reporting to the national investigating and prosieg
authorities®® and the protection of reporting pers&nand of witnesses,
experts and victim®

While most articles dealing with prevention of egotion commences
with a mandatory obligation ‘shall’ but the mannerwhich they are
implemented is subject to “the fundamental prirespbf the legal system
of states parties® This implies that states parties are not obligated
implement a specific measure to prevent corruptibowever, they are
obligated to take measures to prevent corruption téking into

consideration their legal system.

®UNCAC,Art. 7.
"UNCAC,Art.8.
®UNCAC,Art. 9.
"UNCAC,Art. 11.
80UNCAC,Art. 14.
81UNCAC,Art. 12.
82UNCAC,Art. 13.
83UNCAC,Art. 39.
89UNCAC,Art. 33.
85UNCAC, Art. 32.

% Transparency Internationablobal Corruption Report 2004- Political Corruptipn

supra notes2, p. 112.
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Even though preventive measures are adopted, itnoiaglways prevent
the incidence of corruption. Due to this fact, &aParties must take
legislative measures to establish as criminal e#smot only active and
passive bribery of national public officiffs but also active bribery of
foreign public officials or officials of public ietnational organizatiofi%
embezzlement, misappropriation and other divergsibmproperty by a
public official®®, money launderiny, obstruction of justicé, and
participation as an accomplice, assistant or iagtigin an offence of
corruption?? States parties are also advised to take legislatieasures
to establish as criminal offences though not magathe solicitation or
acceptance by a foreign public official of an undulvantag€, trading
in influencé”, abuse of functiord illicit enrichment®, concealmer,
attempt and preparation for an offence of corrupfiobribery and
embezzlement in the private sectorBut the optional strategy to
criminalize the taking of bribes by public officgalthough the
responsibility of the official's home country, itileave with impunity
bribes taken by officials of international publioganizations as there is
no home government which takes responsibtfty.

Besides the punishment of offenders of corruptiba, UNCAC imposes
on states parties to ensure that victims of coioaphave the right to
initiate legal proceedings against those who aspaesible in order to
obtain compensatiof?’But,corruption in general and the institutionalized

8"UNCAC, Art. 15
8UNCAC, Art.16(1).
89UNCAC,Art. 17.
UNCAC,Art. 23.
IUNCAC,Art. 25.
“2UNCAC,Art.27(1).
SUNCAC,Art.16(2).
%“UNCAC,Art. 18.
SUNCAC,Art. 19.
UNCAC,Art. 20.
"UNCAC,Art. 24.
BUNCAC,Art.27 (2 and 3).
“UNCAC,Art.21 and 22.
190 Transparency International, Global Corruption Repa2004- Political
Corruptionsupra note2.
IYNCAC,, Art. 35.
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form of corruption in particular causes or createsss victimizatiori®

Victims of violations of human rights (as corruptioss a violation of
human rights) are often unable to bring their cdsef®re judicial or
guasi-judicial organs by themselves, partly as aulte of their

victimization®® Though such remedial provision is important, the t
most victimized and vulnerable sections of the efyciike, women,

children, indigenous peoples and the poor are mahe position to go
through the legal avenues by themselves.

Public interest litigation oaction populariesvould have been important
to address the issue of mass victimization. Howeher UNCAC did not
allow this since those who claim compensation ler @acts of corruption
must prove that they have a vested interest. ®hathether they suffer
damage out of the acts of corruption. If it is antaun rights issue one can
avail of the procedural devices of public interksgation to address
mass claims which arise out of acts of corrupti®esides, the vulnerable
sections of the society can have a voice througlydes, civil society
organizations and human rights activists; and tleeyy get their
compensation by availing public interest litigation

Asset recovery, however, is the fundamental priecipf the
conventiom>* It is especially vital for developing countries vl cases
of grand corruption have exported national wealth international
banking centers and financial havens, and whereuress are badly
needed for the reconstruction of societies under g@vernment$® The
substantive provisions then set out a series ofham@sms, including
both civil and criminal recovery procedures, wheredssets can be
traced, frozen, seized, forfeited and returf&dh further issue was the
guestion of whether assets should be returnedquesting state parties

1925ee CR. Kumassupra notel.

103 See S. YeshanewThe Justiciability of Human Rights in the Federaribcratic
Republic of Ethiopig’8 Afr. Hum. Rts. L.J2008), p.273.

1Y"UNCAC, Art. 51.

195 p_ Webb, ‘The United Nations Convention againstr@ation: Global Achievement
or Missed Opportunity?’ Journal of InternationalbBomic Law (2005) Vol.8 No.1, pp
191-229.

1% See UNCAC, Art. 51-59.
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or directly to individual victims. The result wassaries of provisions
which favor return to the requesting state partgpahding on how
closely the assets were linked to it in the firkacp®” Thus, funds
embezzled from the state are returned to it, evesubsequently
laundered®® and proceeds of other offences covered by the &uion
are to be returned to the requesting state partyetablishes ownership
or damages recognized by the requested state partg basis for
return’®® In other cases assets may be returned to the seuyeState
Party or a prior legitimate owner, or used in somag for compensating
victims*® This chapter of the convention is having an antgleefit in
minimizing the economic impacts of corruption thbuts effectiveness
is measured to the extent of cooperation amongssterties.

2.2 AFRICAN UNION CONVENTION ON PREVENTING AND
COMBATING CORRUPTION
The African Union (AU) seeks a continental approsxithe problem of
corruption which is similar to human rights isstleshe 19808 It is
due to the regional peculiarities that the AU adogptregional sensitive
anti-corruption convention. The African Union Contien on Preventing
and Combating Corruption (AU anti-corruption contien) is the most
recent regional anti-corruption convention. The Adnti-corruption
convention was adopted on 11 July 2003 at the Atdnsii in Maputo,
Mozambique and entered into force on 5 August 2695.

The AU anti-corruption convention came into effeas one of the
mechanisms within the AU framework with the goalaghieving “the

97D, Viassis, The United Nations Convention against CorruptidR&source Material
Serious No. 66, available at <http://www.unafejprienglish/pdf/RS_No66/N066
15VE_Vlassisl.pdf> (last accessed 4 February 2013).

1% See UNCAC, Art. 15.

9UNCAC.,Art.57 (3(b)).

HOUNCAC.,Art.57 (3(C)).

M1 Transparency InternationaBlobal Corruption Report 2004- Political Corruption
supra notes2, p. 117.

M2rhe AU anti-corruption convention, available at tghfwww.africa-union.org/root
/au/ Documents/ Treaties/ Treaties.htm> (last asmksn 4 January 2013).
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legitimate aspirations and better life for the despf Africa, promoting
and protecting human and peoples’ rights, constitigalemocracy, and
enhancing economic and political development in tlegion by
preventing and combating corruptioft®

It provides a comprehensive framework on measufeprevention,
criminalization, cooperation, asset recovery anducaton about
corruption as strategies to prevent and combatptan in the region. It

iS unique in containing mandatory provisions widspect to private-to-
private corruption and on transparency in politigaitty funding. The AU
anti-corruption convention makes a clear referetwcghe impacts of
corruption on human rights both in its preamble aniis objective:™ It
also gives emphasis to the human rights of offenaércorruption by
guarantying them fair tri&}®> and punishing those who make false and
malicious report$*® The sections to come will explore and assess the
contents of the AU anti-corruption convention esgaigcits purpose and
scope, its definition of corruption, measures suah prevention,
criminalization, remedies to victims and asset vecy.

2.2.1 Objectives
In its statement of objectives, the AU anti-corfaptconvention aims to
achieve five objectives. These are, “promote angkengthen the
development of anti-corruption mechanisms in Affita promote,
facilitate and regulate cooperation among statetega’® coordinate and
harmonize policies and legislations between stgesies:'® remove
obstacles to the enjoyment of economic, socialautidiral rights as well

as civil and political right$?° and establish necessary conditions to foster

113 gee the preamble of the AU anti-corruption conieent

14 The AU Anti-Corruption Convention, Art.2(5)Para 4 of the preamble, and Art.
2(4).

“5The AU Anti-Corruption ConventigrArt. 14.

18The AU Anti-Corruption ConventiqrArt.5(7).

" The AU Anti-Corruption ConventigrArt.2 (1).

18rhe AU Anti-Corruption ConventigrArt.2 (2).

19The AU Anti-Corruption ConventigrArt.2 (3).

120rhe AU Anti-Corruption ConventigrArt.2 (4).
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transparency and accountability in the managemgeptiblic affairs™**

It has also a statement of principles which guitkges parties in the
implementation of the convention.

The States parties to this convention undertalabide by the following
principles. These are, “respect for democraticqyples and institutions,
popular participation, the rule of law and good gmance; respect for
human and peoples’ rights in accordance with thecamn Charter on
Human and Peoples Rights and other relevant huights instruments;
transparency and accountability in the managemérpublic affairs;
promotion of social justice to ensure balanced seconomic
development and condemnation and rejection of a€tsorruption,
related offences and impunity®?

The AU anti-corruption convention covers corruptiosth in the public
and private sector$® The objectives and principles are equally
applicable in public and private sector corruptiohe AU anti-
corruption convention also deals with political tyaunding*?* It is one

of the unique features of the convention in aréa®wverage.

Taking into account the regional particularitiesAdfica, i.e., poverty,
lack of good governance and democracy, and sevioletions of human
rights, the drafters of the AU anti-corruption cention took good
governance and rights based approach in preveraithy combating
corruption'® The statement of objectives and principles ofAkkanti-
corruption convention reflects this assertion. Catimg corruption
without respect for fundamental principles of thenwention will be
futile.*?® Without ensuring accountability and transparensypiblic
affairs, without respect for democratic principbesd institutions such as
popular participation, rule of law and good govewws the anti-

12IThe AU Anti-Corruption ConventigrArt.2 (5).
122rhe AU Anti-Corruption ConventiapArt. 3.

123The AU Anti-Corruption ConventianArt.2 and 11.
124The AU Anti-Corruption ConventiapArt. 10.
15R. Snider et alsupra note42 p. 25.

129pid.
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corruption campaign in Africa may not be effectiféat is why the AU
anti-corruption convention makes them fundamentahcpples in the
implementation of the convention.

The rights based approach is apparent in botht#tensent of objectives
and principles and some other articles of the AUi-@rruption

convention. Removing the obstacles to the enjoyraéhtuman rights as
an objective and respect for human rights in prérgrand combating
corruption as a principle especially guarantyingewder's fair trial,

malicious prosecution and prohibition of doublepaay shows that the
convention takes a human rights approach in isgegies:?’ Conversely,

the AU anti-corruption convention did not look froem human rights
perspective the victims of corruption. Despite degar reference to
human rights, it adopts a crime control approathddes not take a
human rights approach to protect the victims ofigation.

2.2.2 Measures
Like UNCAC, the AU anti-corruption convention dicdbtnattempt to
define corruption. Instead, it tries to list sonetsaand related offences
which constitute corruption. For the AU anti-cortiop convention,
“corruption means the acts and practices includieted offences
prescribed in this convention®® Most of the acts of corruption and
related offences are stated in article 4 of theveation which deals with
the “scope of application”. These acts and reladfences include,
bribery (both active and passive) in both the pubhd private sectdf’
any act or omission in the discharge of dutiesttier purpose of illicitly
obtaining benefit*® diversion of property®*illicit enrichment:*? the use
or concealment of proceeds derived from the actsmenated in the
conventiom>® and participation as a principal, co-principal,eaf
instigator, accomplice, accessory after the fac conspiracy to commit

127 5ee, AU anti-corruption convention, Art. 2(4), B®&(7), 13(3) and 14.
128rhe AU Anti-Corruption ConventigrArt. 1.

129The AU Anti-Corruption ConventigrArt.4 (1(a, b, e, and ).

130The AU Anti-Corruption Conventigrrt.4 (1(c).

13'The AU Anti-Corruption ConventigrArt.4 (1(d).

132rhe AU Anti-Corruption ConventigrArt.4 (1(g) and Art. 8.

133The AU Anti-Corruption ConventigrArt.4 (1(h).
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the enumerated act¥! and laundering the proceeds of corruptidtiThe

convention can also be applicable for any other @ctpractice of
corruption and related offences not described & dbnvention by the
mutual agreement of two or more states patfiéBy so doing, the AU
anti-corruption convention covers a wide rangea$ af corruption and
related offences. In other words, it gives a wi@déirdtion for the term
corruption.

States parties undertake to adopt “legislative atiter measures to
establish the acts stated in article 4 as offefitestrengthen national
control measures to ensure that the setting upogedations of foreign
companies in the territory of a state party shalsbbject to the respect of
national legislatiort®® establish, maintain and strengthen independent
national anti-corruption authorities or agenci&s;and adopt and
strengthen mechanisms for promoting the educatiopopulations to
respect the public good and public interest’ anérawess in the fight
against corruption and related offenc&€"Besides, adopting “legislative
and other measures to create, maintain, and shemginternal
accounting, auditing and follow-up systems, in ipatér, in the public
income, custom and tax receipts, expenditures amcegdures for hiring,
procurement and management of public goods andcssfvalso form
part of the preventive strated

There are also some specific preventive measureorofiption in the
public sector. States parties should require pudfficials to declare their
assets at the time of assumption of office during after the term of
office in the public servic&”? They are also required to establish an
internal committee or a similar body which estaids a code of conduct

13%The AU Anti-Corruption ConventiqrArt.4 (1(j).
135The AU Anti-Corruption ConventigrArt. 6.
1%6The AU Anti-Corruption Conventigrart. 1(2).
3The AU Anti-Corruption ConventigrArt. 5(1).
138The AU Anti-Corruption ConventigrArt. 5(2).
139The AU Anti-Corruption ConventigrArt. 5(3).
140The AU Anti-Corruption ConventigrArt. 5(8).
14The AU Anti-Corruption ConventigrArt. 5(4).
142rhe AU Anti-Corruption ConventigrArt. 7(1).
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and monitors its implementatidf® In addition, “develop disciplinary
measures and investigation procedures in corrupt@od related
offences'** ensure transparency, equity and efficacy in theagement
of tendering and hiring procedures in the publivise;***> and revoking
the immunity of public officials for the purpose ofvestigation and
prosecution of corruption” are measures taken atestparties to prevent

corruption in the public sectdf®

With regard to the private sector, states partiedettake to “adopt
legislative and other measures to prevent and coadia of corruption
and related offences committed in and by agenteeoprivate sector™*’
The establishment of mechanisms which “encourageé#rticipation of
the private sector in the fight against unfair cefitpn, respect for the
tender procedures and property rights” also forpnewentive strategy of
corruption in the private sect6® The involvement of civil society and
media by guarantying the right to access to infeionaare also the
preventive strategies of acts of corruption andteel offences developed
by the AU anti-corruption conventidf’

The AU anti-corruption convention criminalizes aofscorruption and
related offence$® It criminalizes those offences established by the
convention and by the mutual agreement of statesepaThe various
acts explained above are criminalized. To this cgffehe AU anti-
corruption convention establishes jurisdiction fetates parties to
adjudicate acts of corruption and related offerices.

Despite the apparent reference to the impacts olgtion to human
rights in the preamble, statement of objectives pndciples; the AU

143The AU Anti-Corruption ConventigrArt. 7(2).

144The AU Anti-Corruption ConventigrArt. 7(3).

145The AU Anti-Corruption ConventigrArt. 7(4).

145The AU Anti-Corruption ConventigrArt. 7(5).

“"The AU Anti-Corruption ConventiqrArt.11 (1).

148The AU Anti-Corruption ConventigrArt.11 (2).

149The AU Anti-Corruption ConventigrArt.9 and 12.

1%0The AU Anti-Corruption ConventigrArt.4, 5 (1), 6, and 8.
15The AU Anti-Corruption ConventigrArt. 13.
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anti-corruption convention did not stipulate a dabsve provision to
this effect. The AU anti-corruption convention tigbutakes a rights
based approach in preventing and combating coompti did not take
rights formulation from the perspectives of victim$ corruption. It
neither provides for the compensation of victims awfrruption nor
provides any means by which the victims of corrupttlaim remedy for
the violation of their rights. Though the AU antrouption convention
brings some striking novelties to internationaloe§ against corruption
specifically by linking corruption and human rightisdoes not spell out
“the precise content of this relationship or reflaccoherent framework
of remedies for individuals or groups whose humghts are violated as
a result of corruption*>? Rather, it focuses on criminal sanctions, and
leaves out victims, especially vulnerable and edetl individuals or
groups, thus denying them direct access to remedsegh as
compensation and restitutiorr.

Like the UNCAC, the AU anti-corruption conventionewilses a
mechanism for asset recovery. In 2001, the TI-spmts Nyanga
Declaration on the Recovery and Repatriation ofcafs Wealth found
that “an estimated $20 to $40 billion worth of dsseave been corruptly
misappropriated in Africa and shipped to foreigmimmies”** The AU

anti-corruption convention requires states partiesadopt legislative
measures for the search, seizure, freeze, conbscatnd repatriation of
corruption™>® States parties are required to cooperate in assetvery

and assets derived from corruption should be retuto the requesting

state even if extradition is not possibt®.The AU anti-corruption

152 K. Olaniyan, ‘The African Union Convention on Pesting and Combating
%)Irruption: A Critical Appraisal’, Afr. Hum. Rts. L.J(2004), p.74.

bid.
14 press Release, Transparency Internatiofiak Nyanga Declaration on the Recovery
and Repatriation of Africa’'s Wealth lllegally Apjpriated and Banked or Invested
Abroad’, (2001), available at<http://www.ipocafrica.orggea/assestsrecovery/ official
documents/NyangaDeclaration.pdf> as cited by Rl&nét alsupra notet2.
155AU Anti-corruption Convention, Art. 16(1).
1%The AU Anti-Corruption ConventianArt.16 (2 and 3).
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convention makes asset recovery not a mere crirpunashment but also
a tool to further development objectivVies.

3. THE LEGAL REGIME OF CORRUPTION IN ETHIOPIA

As discussed in section 1, corruption is not a uaigroblem to a specific
society or country. It is a universal problem whiddmands universal
action. However, for the meaningful internationatervention against
corruption, the contribution and commitment of wdual states to a
campaign against corruption is having a paramomnportance. In this
regard, the role of states in ensuring internatimwoperation for the
fight against corruption and in bringing accountighi transparency,
integrity and rule of law to the governance practgcrucial.

Ethiopia had been both under imperial and militags for a long time.
Under these regimes the peoples’ quest of demaochacyan rights and
good governance had been compromised. These regbrasght

maladministration, corruption, poverty and sociowemic and political
crisis to the people at large. All these lead tdous revolutions which
brought the end of both the imperial and the nmifiteegimes. After the
end of the military rule and the coming into effeuft the Federal
Democratic Republic of Ethiopia’s constitution (FERonstitution), the
ideals of democracy, human rights, good governamzk development
becomes both a legal and public discourse.

To further the practice of democracy, human righted governance and
development in Ethiopia, the government believeat fireventing and
combating corruption will be of a great help. Thevegrnment's
commitment to fight corruption can be shown bylétgislative action of
criminalizing corruption by the criminal code, biet ratification of
UNCAC and AU anti-corruption convention, by estabing the Federal
Ethics and Anti-corruption commission with its sé@rocedure and
rules of evidence by proclamation. Recently, thdigraent also enacted
a proclamation for the disclosure and registratibassets with a view to

157 R. Snider et alsupra noted2, p. 24.
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enhance transparency and accountability in the wdnof public affairs;
and witness and whistleblower proclamation to saded the safety of
those who cooperate with the law enforcement agenci

Legislative action is one of the measures to fagrtuption, but, it is not
the only measure. There are also other measur@seationed in the
introductory part of the article which are helpfal fighting corruption
though they are outside of this piece. Even theensxistence of law
doesn’t serve any purpose unless it is practicated and there is a
government commitment to implement it. Within thi®ntext, the
legislative framework to fight corruption will have huge impact in
preventing and combating corruption. In this serise, article aims to
investigate the legislative framework of corruption Ethiopia from
UNCAC and AU anti-corruption convention perspective

3.1.THE FEDERAL ETHICS AND ANTI-CORRUPTION
COMMISSION

After the adoption of the FDRE constitution, overaform in the socio-
economic and political system of the country wagumed. One of such
reforms was the civil service reform program. Tlieics sub program
was one of the components in the national civiviserreform program
which was mainly designed to tackle corruption androve the service
delivery®®® To strengthen the anti-corruption struggle the egpment
established the Federal Ethics and Anti-Corrupti@Qommission
(FEACC) by proclamation in May 2001°

The why of the FEACC are clearly stated in the pregl@ of the
establishing proclamation. It is due to the facatthcorruption and
impropriety hinders socio-economic and political velepment,

181, Shambo, Anti-corruption efforts in Ethiopia, derence paper presented on the
theme Fighting corruption and safeguarding intgg@lobal Forum V, Sandton, South
Africa, 2-7 April 2007; see also Institute of Edtional Research, Corruption in
Ethiopia — submitted to the Ethics Sub-Programmeth&f Civil Service Reform
Programme, 2001 Addis Ababa.

Federal Ethics and Anti-corruption Commission eighment proclamation,
Proclamation No. 235/2001, Federal Negarit gazzeta.

100



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

democratic process and sustainable developmenthén country™®°

Besides, to create a corruption free society aepeddent government
institution with a triple mandate of prevention,véstigation and

prosecution of corruption was deemed importants With these views

that the FEACC was established.

The Anti-Corruption Authorities (ACAs) elsewhereshsaome common
universal functions though not identical to fighdrmption. These are
investigation, prosecution, prevention, creatingoljguawareness and
disseminating education on the issue of corruptéord coordination of
anti-corruption efforts and policié&' Not all ACAs integrate all of the
above-mentioned functions in their anti-corruptefforts. For instance,
while the Hong Kong Independent Commission AgaiCorruption

model includes all functions except prosecytiather ACAs focus
on just corruption prevention and education or nmajude investigation
and prevention functions as well. In this regatte determination of
which functions ACAs include is wusually castent with the

country's national anti-corruption stratetfy.

The FEACC seems to incorporate all functions whielm be run by
ACAs. It has the objective and power of educatimg $ociety about the
evils of corruption; it has the role of preventiomyestigation and
prosecution of corruption offences and improprigiyin its struggle to

%9d., Preamble.

181 For a detail explanation see Alan, D. Watt andWRlliams, Why do developing
country anticorruption commissions fail to deal twitorruption? Understanding the
three dilemmas of organizational development, perémce expectation, and donor and
government cycles?ublic Administration and Development, (200Ypl. 27 Issue3,
pp. 251 — 259 C. Nicholas, Mapping and Measuring the ImpactAoti-Corruption
Agencies: A New Dataset for 18 Countries, The Quatif Government Institute,
University of Gothenburg, (2008); and M. PatrickgtiACorruption Agencies: Rhetoric
Versus Reality, University of Marylandhe Journal of Policy Reform,(2004) Vol. 8,
No. 69 — 1083,

162 A, Tamyalew, A Review of the Effectiveness of tRederal Ethics and Anti-
corruption Commission of Ethiopia, European Uniom ahe International Bank for
Reconstruction and Development /The World Bank1(@0

1%35ee The Revised Federal Ethics and Anti-corrup@mmmission Establishment
proclamation, Proclamation No. 433/2005, Art 6 @nd
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avert corruption and endeavor to create a sociéty mo longer tolerates
the incidents of corruption and impropriety, theA€EC works in close
cooperation with relevant bodies especially withvestigation and
prosecution offices both at the federal and redidenel *** Even the
FEACC can delegate its investigation and prosesupowers to the
above mentioned office§?

There is also a room by which the FEACC works wathil society
organizations (CSOs) as there are CSOs which warkcarruption
issues. Nonetheless, the FEACC didn't utilize ppartunity of working
with CSOs due to “concerns regarding the CSOs itghisy and
individual political agendas®® However, up on the ratification of the
UNCAC and AU anti-corruption convention, the govaent promises to
work with CSOs and mass media. The AU anti-corampttonvention
calls states parties to create an enabling envieotrthat will enable
CSOs and mass media to hold governments to theestigevel of
transparency and accountability; especially it srggates parties to
ensure the full participation of CSOs and the masslia in the fight
against corruption®” Moreover, the UNCAC provides that, “Each State
Party shall take appropriate measures, within gams and in accordance
with fundamental principles of its domestic law, goiomote the active
participation of individuals and groups outside public sector, such as
civil society, non-governmental organizations anoimmunity-based
organizations, in the prevention of and the figidiast corruption and to
raise public awareness regarding the existencagesaand gravity of and
the threat posed by corruptiotf®ne of the important factors which
impact the effectiveness of ACAs like FEACC isdtdlaborations with
CSOs, mass media and non-governmental watchddgs.this regard,
the activities of FEACC to let this happen is venynimal both from

44, proclamation No433/2005Art 8 and 9.

bid.

1A Tamyalew,supra notel62 p. 31.

87AU Anti-corruption Convention, Art 12.

®UNCAC, Art 13.

189 3. Michael and J. Sahr, Building a Clear MachiAaticorruption Coalitions and
Sustainable Reform, (The World Bank InstitutionabMding Paper, Washington DC,
The World Bank, (2002)).
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practical and legislative points though it is givemandate to undertake
all acts necessary to implement those conventiangha time of

ratification’°

The prevention, investigation and prosecution powfethe FEACC is
limited to the public sector. Cases of corruptinrthe private sector are
beyond the reach of the FEACC. However, it is prattear that
corruption may happen in every sector, categoyicalliblic sector,
private sector and politics. A decision to exclude private sector will
be futile in the fight against corruption as thévate sector contributes
much to the national economy. The share of theapgivsector in
Ethiopian GDP in 2008-9 was 84.8% and 80.1% resmet'’* Hence,
corruption in the private sector will adverselyeaff the development
processes of the country; endanger human rights fandamental
freedoms of individuals, and hamper the anti-cdioup struggle:™
Moreover, both the UNCAC and the AU anti-corruptioonvention
cover corruption both in the public and privatetsedJnder the AU anti-
corruption convention, for instance, States Pardies required to take
legislative and other measures to prevent and comdauption and
related offences committed in and by agents of pilieate sectot’®
Furthermore, UNCAC provides a detail account of sneas which states
should take to prevent corruption in the privatetse Even the
provisions are of a mandatory character, “EacheSRartyshall take
measuresin accordance with the fundamental principlest®fdomestic
law, to prevent corruption involving the private ck®, enhance
accounting and auditing standards in the privatetoseand, where

1%See common article 3 of Proclamation No. 544/2@0proclamation to provide for
the ratification of the United Nations conventiogaast corruption and proclamation
no. 545/2007, a proclamation to provide for theficattion of the African Union
convention on preventing and combating corruption.

1 R. Kolli, A Study on the Determination of the Rafe Sector in Ethiopian Gross
Domestic Product, Private Sector Development Hddig Ababa Chamber of
Commerce and Sectorial Associations, (2010), p. 69.

2 0r a detail discussion of the impact of corruptinhuman rights and development
see B. Adugna, Rethinking International Anti-cotiap Conventions: Elevating
Corruption-Free service as a Human Ridglatp Lambert Academic Publishin(2011).
13AU Anti-corruption Convention, Art 11.
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appropriate, provide effective, proportionate antsuaasive civil,
administrative or criminal penalties for failure tmmply with such
measures®’* However, the Ethiopian government in general dmel t
FEACC in particular did not take such measuresate.d

Both UNCAC and AU anti-corruption convention urgat independence
of the ACAs be ensured® There is a directly proportional relationship
between the independence of ACAs and their succéssis,the
sovereignty of these bodies must be promaed protected as far
as possible and they must be given the mppity to perform
their mandates free of political interferenthe revised establishment
proclamation tries to guarantee the independencthefFEACC. The
FEACC is free from any interference or direction dnyy person with
regard to cases under investigation or prosecuatido be investigated or
prosecuted’® The FEACC is autonomous only for its task of criati
jurisdiction. The cumulative reading of Article 4tkvArticle 3(2) has the
intention and effect of according the Prime Ministee power to
intervene in those areas of the Commission’s wdriclvdo not involve
its prosecutorial and investigative roles. “In arsdyahe Prime Minister
may intrude into such matters as the aditnatise procedures,
organizational structure, strategic planningjddetary dispositions
and public profile of the FEACC'*’

Furthermore, the appointment and removal of the @msioners of the
FEACC will have an impact on the independence efittstitution. The
FEACC has two established executive postsnehg Commissioner
and Deputy Commissionéf® The Commissioner is nominated by the
Prime Minister and appointed by the House of PesgipRepresentatives,
while the Deputy Commissioner is appointededy by the Prime

MUNCAC, Art. 12.

175 See Arts 6 and 36 of UNCAC and Art 5(3) of the Ahti-corruption convention.
1"%Revised Federal Ethics and Anti-corruption CommisgEstablishment proclamation,
Art. 4.

Y. Mezmur and R. Koen, The Ethiopian Federal Ethinsl Anti-corruption
Commission: A Critical Assessmemaw, Democracy & Development (2011), Vol, 15
p.6.

1"8The Revised Federal Ethics and Anti-corruption Blisgthment Proclamation, Art 10.

104



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

Minister}’® It is apparent that these executive positicare both

political appointments, in which the wishe$ the Prime Minister
loom large. “Appointees who are perceived to Wlang party yes-men
or women will hardly be in a position to secure theblic confidence
which is indispensable to the success of the amtuption programs of
the FEACC.™ TI has recommended that an appointment mechanism
which operates through parliamentary consensusetheg with an
external accountability mechanism such as multiyp&arliamentary
Select Committee, can reduce opportunities of abtiiee appointments
process or biased appointmelftsThe independence of the FEACC is
guestioned; even there are arguments that the FEMAGE created
principally to pursue powerful political figures whhad fallen out of
favor with the regimé®?

With regard to removal of the executive bodieshef EEACC, there are
three grounds for removal from office; violationt apde of conduct,
manifest incompetence and inefficiency and mentahysical illness®®
Removal founded upon manifest incompetence andigresfcy are valid
grounds, however, there should be an objectiveraitOtherwise, it will
be prone to manipulation. Though, it is necessamgmove leaders who
prove to be manifestly incompetent and inefficidmif it is necessary,
too, to ensure that the ground of removal doed operate as a
weapon of retaliation against “recalcitrant” antrmption leaders®
This may happen, for instance, in a situation wileeeFEACC has opted
to investigate and possibly prosecute “protectedblip officials®® It

would appear that the crucial consideratioerehis the need for

19d., art 10(1) & 10(2).

180T Mezmur et alsupra notel77 p. 7

181 See J. Popsupra note2s.

1822, Keller, Ethnic federalism, fiscal reform, des@hent and democracy in Ethiopia,
African Journal of Political Sciencé€002), Vol.7, No 21, p.19See also J. Dizard, S.
Kelly and C. Walker, Countries at crossroads: @aesy of democratic governance,
Maryland: Rowmané& Littlefield Publishers, (2008),315.

183The Revised Federal Ethics and Anti-corruption Blsgthment Proclamation, art
14(2).

1847 'Mezmur,supra notel 77.

bid.
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clearly delineated criteria of competence andcigfficy. Absent such
yardsticks, decisions on competence and efficiestagd to be bedeviled
by political machination&®®

For instance, the first commissioner of the FEAC®/o Enwey
G/medihin, was removed from office before the expif her term of six
years due to her decision to investigate the tihairman of the National
Election Board, Ato Assefa Biru though he was reéehdue to his
acceptance ofsile His, self-critique®®’ W/o Enewey G/Medihin was
removed from FEACC and appointed as a director olveBhment
Housing Agency Yekiray Betoch Astedadéff Even recently, the
position of the Deputy Commissioner was vacanttéor months due to
the removal of Ato Addisu Mengistu based on thesgdtion of his
improper use of public property for private gadinHowever, Ato Addisu
Mengistu was transferred to the Ministry of Jusicel assumes a post
there!®® Both Commissioners are members of the Ethiopianpless
Revolutionary Democratic Front (EPRDF) and remofrech office due
to party critics ogimgemaHowever, the grounds for removal are stated
in the proclamation angimgemais not a ground for removal* Even if

it is said there is a violation of code of condube violator should be
brought to justice than assuming another poss H plain fact that the
party affiliation of Commissioners and Deputy Corasmners will
compromise the independence of the FEACC. It valWmorse when the
party politics gets involved in the FEACCs work.

In addition, even the investigation and prosecutioin high level
government officials on corruption charges has beenpoint of

59 bid.

B7ne ANCY 197 AG STTE (AR ET heh THLe (7 (2002) 16 63.
#3pid.

189The Ethiopian Reporter, Feb 6, 2013.

bid.

¥The Revised Federal Ethics and Anti-corruption HBihment Proclamation No
433/2005, Art 14; and the Repealed Federal Ethick Anti-corruption Commission
Establishment Proclamation No. 235/2001, Art. 10.
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controversy to the publi€? It is not clear whether these officials are
brought to justice due to their commission of thiene or their political
dissent. There is diverse public opinion on thesasures of the FEACC
due to the perception of the public that the FEAE€Got independent on
the grounds mentioned above. Hence, the FEACC #&blanto build
public confidence due to its partisan affiliations.

3.2SPECIAL PROCEDURE AND RULES OF EVIDENCE ON
ANTI-CORRUPTION

In addition to the ordinary criminal law and evidenrules which
regulate criminal prosecution including corruptiothe parliament
enacted a proclamation on special procedure ares$ roil evidence on
anti-corruptiom>® The special procedure and rules of evidence
proclamation is provided with a view to effectiveigvestigate and
prosecute corruption offencé¥. Moreover, there is also a need to
regulate a system under which a property acquinedugh a criminal
offence could be restrained, administered and soatied; and to provide
for the rules of evidence compatible with offenceslating to

corruption'®®

The proclamation deals with restraining and coafisn of property
acquired by corruption offence, preparatory hearmdes of evidence
and protection of whistle blowet®® Under such headings there are
detailed rules and procedures. Most of the ruled procedures are
commendable to fight corruption if implemented pmdp. However,
there are some rules which are in clear contramiotiith procedural and
evidence laws. For instance, if we see the cortf@tgrocedure, the

192Tamrat Layne (the then Prime Minister), Seye Abrgha then ministry of defence),
Abate Kisho (the then President of the Southerniddaf Nationalities and Peoples
Region), and recently Melaku Fanta (Director of Bthiopian Revenue and Customs
Authority) and Gebrwahid W/giorgis (Deputy Directof the Ethiopian Revenue and
Customs Authority).

19anti-Corruption  Special Procedure and Rules of Emte Proclamation,
Proclamation No. 236/200Egderal Negarit Gazzeta.

1994., preamble

99d., Proclamation No 236/2001.

199d.,Proclamation No 236/200%ee section two-six.
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standard of proof expected to prove whether theqgreis benefited from
the criminal conduct is that of the civil proceagifi’ Nonetheless,
corruption is a criminal offence and the standairgoroof for criminal
offence is proof beyond reasonable doubt not prég@nce of evidence
as in civil proceedings. Moreover, the proclamatdso shifts the burden
of proof from the prosecutor to the defendant ‘lie tservice is a
government or a public service; if there is a gobuwvhich indicates a
gratification has been sought, exacted a promis@rofeceived by the
accused; and if the person who has sought or ekaut@mise of, or
received gratification has a working relationshifiwthe corrupter®®®
But in criminal investigations, the prosecutor laasluty to prove the
guilty of the defendant, not the defendant to préng innocence in
principle. However, the defendant has a right twvprhis innocence by
producing adverse evidence. In corruption casesehiery the defendant
may be found guilty not because the prosecutorqutdus guilt beyond
reasonable doubt but due to the defendant’s imgabib prove his
innocenceé® More strikingly, the silence of the defendant mig
considered as an admission of the offence of ctiomp™ Though there
is a constitutional guarantee to remain silent.

The special procedure didn’t guarantee expresslyptbcedural rights of
defendants though the constitutional rights arelieggge. Even by an
amendment, the right to bail is not available fdwe toffence of
corruption’® However, both in the statement of objectives and
principles, the AU anti-corruption convention clgastates that the fight
against corruption should be in conformity with hammrights and

4., Proclamation No. 236/200Art. 24 see also Revised Anti-corruption Special
Procedure and Rules of Evidence Proclamation, &mation No. 434/2005, Federal
Negarit Gazeta, Art 33.

1%Anti-Corruption Special Procedure and Rules of Emte Proclamation,
Proclamation No. 236/2001, Art 37.

199 |n Crimes of terrorism and crimes against the tanional order, the burden of
proof may be transferred from the prosecutor todiendant. See Ministry of Justice,
Criminal Policy of Ethiopia (2011), p. 33

20%Anti-Corruption Special Procedure and Rules of Ewmte Proclamation,
Proclamation No. 236/2001, Art 38.

DAnti-Corruption  Special Procedure and Rules of Ewte (Amendment)
Proclamation, Proclamation No. 239/2001 FederalaXie@azeta. Art 2.
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fundaments freedonf8? In no way the fight against corruption will be
successful by violating the human rights of corimpperpetrator®®

In 2005 the special procedure and rules of evidgrmoelamation was
revised®®* The revised proclamation comes up with some proedd
guarantees like the right to apply to court to éleased on bail and the
right to appeal to the higher court if aggrievedthg decision of the
lower court?® In addition, it confers the Federal and regiorightcourts
a first instance jurisdiction to adjudicate coriaptoffences failing under
the jurisdiction of federal and regional governmespectively* It also
repealed the rules of silence of the defendanhaslenission.

The revised proclamation gives immunity to persamso provide
substantial evidence as to the offence of corrapttbough they
themselves are participarff€.Moreover, in the case of hostile witnesses,
the person who called the witness is authorizedig® leading questions
to a prosecution or defense witness who, being llingio tell the truth,
has given a statement contradictory from his previstatemerf’® The
revised proclamation also has special rules whicbtept whistle-

blowers?®®

There is also a rule regarding asset recovery. ‘/ltee property
acquired by corruption offence is a property ofublf office or public
enterprise or any other person, the appropriataroghall inform such
person to sue for the recovery of the property. &ppropriate organ
shall follow up the civil suit instituted by the lplic office or the public
enterprise.**® Recovering assets is one of the measures whithssta
parties are required to take to prevent and comdratiption as discussed

225ee the AU anti-corruption convention, Art 2 - 3.

2%e ANicY: 19248 etmPaa.

204 Revised Anti-Corruption Special Procedure andeRwf Evidence proclamation,
Proclamation No. 434/2005¢ederal Negarit Gazeta.

2994, Proclamation No 434/200%Art 4 & 5.

2084, Proclamation No 434/2005Art 7.

207d, Proclamation No 434/2005Art 43 the repealed proclamation had also the same rule.
298d, Proclamation No 434/200%\rt 44.

29d, Proclamation No 434/200%\rt 48-54.

294, Proclamation No 434/200%:t 32.
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in section 2. Nonetheless, recovering assets isuftitient by itself; the
offense of corruption may bring damage to individugroups or peoples
in general. Whenever, damage occurs as alwaydeiilhere should be a
legal mechanism by which victims of corruption ofaitheir
compensation. The UNCAC urges signatories to takasures which
can allow victims of corruption to claim compeneatiagainst those
responsible for the damag¥. As the justification of the special
procedure and rules of evidence proclamation, agtioreed above, is to
effectively fight corruption and devising procedsirevhich are
compatible to corruption; it is also necessaryduise a legal mechanism
by which the victims of corruption are redressedowver, the
proclamation didn’'t take into account the concerh victims of
corruption; even if it attempts, it is only to thgtent of recovering their
own property.

As some commentators argue the proclamation didtale a human
rights based approach of fighting corruptfdh.Moreover, it is also
argued that the special procedure and rules ofeecml are devised to
dismantle the business of suspect corruption offestd® Even if
suspects may be free at the end of the trial, theiperties (business)
which are restrained will be dismantled due to ioper us€* If it is the
case, it will be against the right to property whiis constitutionally
guaranteed. Observance of constitutional and humghts principles in
the fight against corruption will boost the pubkonfidence on the
FEACC, encourage COSs and media in particular &edsbciety in
general to fully participate and support the FEACSDsiggle to avert
corruption. Moreover, the objective of the crimifadtice administration
is to balance between the crime control and the pioeess modéf®
The public needs protection against crimes by ‘@&ir, apprehension,

“UNCAC, Art 35,

220 hICY: 18748 P+mena

bid.

bid.

215 5K, Assefa, The Principle of the Presumption afolcence and its Challenges in the
Ethiopian Criminal ProcesMlizan Law RevieW2012),Vol. 6 No.2, p. 275.
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prosecution and punishment of offenders” and as#me time the public
also needs the observance of constitutionally oueea rights of
suspects in the proceSS. The efficiency of the criminal justice
administration is measured against the achievemieatbalanced result
between protection of the general public againsherand the right of
the suspect and accused in the protEddence, it is important to respect
the due process rights of corruption suspects & gtiuggle against
corruption.

3.3. CORRUPTION UNDER THE CRIMINAL CODE OF
ETHIOPIA

The new Criminal Code of Ethiopia contains a faidyge list of acts
which constitute corruption. These crimes are aaiegd under two
sections which deal with crimes against public ca&ffi The first section
deals with corruption crimes committed by publicveats in breach of
trust and good faith. These crimes are abuse ofepoworrupt
practices/bribery, acceptance of undue advantagdadministration,
unlawful disposal of object in charge, appropriatemd misappropriation
in the discharge of duties, traffic in official inénce, illegal collection or
disbursement, undue delay of matters, taking thofggalue without or
with inadequate consideration, granting and appiglicense improperly
and possession of unexplained propéty.

When public servants commit these crimes, dependipgn the
circumstances and the offence they will be punisbgdsimple or
rigorous imprisonment not less than one year upvémty five years and
a fine of two hundred thousaAtf. In addition to public servants,
councilors, arbitrators, jurors, trustees or ligias, translator or
interpreters engaged by the public authorities wio be criminally
liable if they commit corrupt act&® However, the criminal code makes

“pid.

“Mpid.

#8 The Criminal Code of the Federal Democratic Rejputfl Ethiopia, Proclamation
No. 414/2004, Arts. 407-419.

Z9FDRE Criminal Code, Arts 407-419.

220/DRE Criminal Code, Art 410.
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liable national public servants only. Nonethelese UNCAC in

mandatory terms require states parties to crimgadbribery not only of
national public officials but also foreign publitficials and officials of

public international organizations as corruptions hen international
dimensior??* By the same token, the AU anti-corruption convamialso

criminalizes bribery by public officials or any eth person in the
performance of public duti€é? Though the AU anti-corruption
convention didn’'t expressly mention officials ofréaggn and public

international organizations, it can include themaal it say any person
running public duties.

More importantly, the criminal code lists acts ofrtption are offences
which will be punished if committed against pubdffice as the title of
the section clearly shows. Anyone with the exceptd public officials
is free to commit these offences in the privata@edNevertheless, both
the AU anti-corruption convention and the UNCAC nunalize
corruption in the private sector as corruptionhis tsector greatly harms
the society and the country at largéEspecially, the UNCAC provides
the criminalization of bribery and embezzlement prbperty in the
private sectof?*

Furthermore, the UNCAC urges States Parties to tath@asures which
are necessary to establish the liability of legaispns for participation in
corruption offenceé® The liability of legal persons can be “criminal,
civil and administrative; however, such liability without prejudice to
the criminal liability of the natural persons whave committed the
offences”?%° But, the criminal code did not consider the criaitiability

of legal persons which participated in corruptidfeices as far as they
are not in contact with the public offic&s.

ZIYNCAC, Art. 15 &16.

222AU Anti-Corruption Convention, Art 1(a &b).

2ZAU Anti-Corruption ConventiopArt.11 and UNCAC, Art. 21 &22
Z4JNCAC, Art 21 & 22.

22 UNCAC, Art 26., A 26.

2 UNCAC, Art 26

22’ The FDRE Criminal Code, Art, 427(5).

112



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

The second section deals with crimes of corrupdommitted by third
parties in connection with public office. The camyr reading of this
section shows that third parties may commit corampoffences outside
the realm of public office and left unpunished. pt practices such as
bribery, giving things of value without or with adequate consideration,
acting as a go-between, use of pretended authamdytraffic in private
influence are punishable acts if committed by thparties®®® The
punishment ranges from simple imprisonment or ngsrimprisonment
up to fifteen years and a fine of fifteen thousahuir depending up on
the offence and the circumstanégs.

3.4. DISCLOSURE AND REGISTRATION OF ASSETS
PROCLAMATION
In order to develop and maintain public trust amohfclence in
government and its officials, it is important tovdp and maintain
systems of accountability and transparefi€yThese include putting in
place the right legal, institutional and adminigt& arrangements that
enable and support transparency and accountalilipublic service*
The disclosure and registration of assets proclamas provided with a
view to enhance transparency and accountabilitihenconduct of public

affairs 2%

Moreover, it also aims to avoid the possible ceohfbf interests, i.e.
between public interest and private intefét.There are several
mechanisms for dealing with conflict of interestr@hation to elected and
appointed officials and public servants. Howevbg most widely used

*2The FDRE Criminal Code., Arts 427-431.

**The FDRE Criminal Code, Arts 427-431

230G, Larbi, Between Spin and Reality: Disclosure afséts and Interests by Public
Officials in Developing Countries, (2005) (papeegented to conference on Redressing
The State? Political Corruption in Development &plnd Practice, IDPM, University
of Manchester).

Zlpid.

227 Proclamation to Provide for the Disclosure andgiReation of Assets,
Proclamation No. 668/2010, Federal Negarit Gaz&tsamble.

#33d.,Proclamation No. 668/2010.
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mechanisms are those that try to avoid or mininaizenflict of interest
from arising®* These include disqualifications from office and
disclosure of personal intereéts. Ethiopia opts to adopt the later
approach by enacting disclosure and registraticasséts proclamation.
The proclamation is applicable to appointees, etepersons and public
servants of the federal government and the Addiab&band Dire Dawa
city administration$®® Regional governments will have their own
disclosure and registration of assets proclamatidimgray, Gambela,
Southern Nations, Nationalities and Peoples, Orpmimhara and
Benshagul Gumz enacted their respective proclanmmtand finalized
their preparation to implement “t’ However, all proclamations and
regulations which are enacted to fight corruptioa applicable both at
the level of federal and regional governments. Butthe case of
disclosure and registration of assets proclamatlmm same rule was not
followed. Regional governments may have their oamsl. One of the
justifications for regional laws is to give eachgiomn a chance to
incorporate its own peculiar features as regioms daverse in culture,
custom and traditions. However, in the case oflossre and registration
of assets there is no compelling reason whichfiestdifferent laws=>2 If

it is the case, the federal proclamation would Haeen applicable in the
regions. There are also practical problems of eefoent; for instance,
the FEACC registered the assets of 49, 833 apmsntdected persons
and public servants; while the Tigray region Ethaesl Anti-corruption
commission registered the assets of $83oreover, the other regions
didn’t begin registratiof?® More surprisingly the regional State of
Somali, Afar and Harari didn’t enact their own diestire and registration

234 C. Gerald, Conflict of Interest: Legislators, Mitérs and Public Officials,
Transparency International, Berlin, (1998).
>Ibid.
2%A  Proclamation to Provide for the Disclosure andgiBeation of Assets,
Proclamation No. 668/2010, Art 3.
%’Annual report of the FEACC, Addis Ababa, 2012.
#3Regional governments can enact laws by taking oupsideration their peculiar
features and consequently the nine regions may cgmwith different laws. If the nine
regional laws are similar with themselves and #defal law, there may not be a need
to have regional laws while the federal law carapplicable in the regions.
ijzlAnnual report of the FEACGupra noteat 237.

bid.
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of assets law&* All these will have an impact on the national figh
against corruption. Like its investigation and mws#tion power, the
FEACC can delegate its power of registration ofetss$o the regional
Ethics and Anti-Corruption Commissions.

The review of disclosure practices shows that theme some basic
questions which need to be addressed by discldsws?*? These are i)
who must disclose? ii) What must be disclosed? \iihat is the
frequency of disclosure? iv) Where to disclose®WWp has access to the
information? Within these basic questions, theldsae and registration
of assets proclamation will be analyzed. By suchndard the
proclamation has a potential to further the fighdiast corruption in the
federal government of Ethiopia.

Any appointee, elected persons or public servamtsiader obligation to
register and disclose their ass@fs.In the definition part of the
proclamation, the term appointees, elected persodspublic servants
are defined* The legislative, executive and judicial organ aiffls;

public servants and officials of public enterprisee under a duty to
register and disclose their assets. The proclamatiwers a wide range
of appointees, elected persons and public servant$;thereby has an
impact in safeguarding public confidence in thedrart of public affairs.

The above mentioned persons are obligated to ezqasid disclose their
asset§” “under their ownership or possession of themselwesheir

families and the sources of income and those oir tfemilies”.?*

However, common property acquired through inhecéaand held by the

*!ibid.

243 George, Assessing Infrastructure for Managinbidst in the Public Service in
Ethiopia: Challenges and Lessons for Reformetaternational Review of
Administrative Science, (2001),Vol.68, Npp.251-262.

243 A Proclamation to Provide for the Disclosure arajRtration of Assets, art 4.

244 For a detail list of persons who are obligatedegister and disclose their assets see a
Proclamation to Provide for the Disclosure and Biegiion of Assets , art 2 (4,5,6).
#9d.,Proclamation No. 668/2010 Asset means any mevabimmovable or tangible

or intangible property and includes landholdingd dabts as per article 2(1).

249d., Proclamation No. 668/2010,Art 4(1).
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heirs for private use, household goods and perseffedts, and pension
benefits are excluded from registration and disaies"’

The FEACC is the custodian of the proclamatiomals a duty to register
the assets of appointees, elected persons and pebliant$*® However,
the FEACC can delegate fully or partially as theecanay be to Ethics
Liaison Units to register assets of appointeestetepersons and public
servant$®® Each Ethics Liaison Units should send the docunwint
registration of assets to the FEACC within 30 déagsn the date of
registratior?>°

In addition to its signal of government commitméntransparency and
accountability, the disclosure of information orrgmal interest may be
used as an early-warning mechanism, an indicatar ahperson whose
financial profile and life style are inconsistenitiw his/her financial
income should be required to explain the situattdrSuch disclosure of
information should be made on a regular basissinot a onetime
activity. The frequency of disclosure and registratof assets in the
proclamation is two yeaf8? Within these two years’ time if there are
things which are inconsistent in the financial bifethe appointee, elected
person and public servant, they should explairthewise it can be an
offense by holding unexplained propeft§.Even in times when the
generated illegal income or asset may not be pteydfe disclosure of
information can be used as a separate vehiclehtodétection of illicit
enrichment and contribute to investigation andiglswary procedureé>

24d., Proclamation No. 668/2010,Art 5 .

248d., Proclamation No. 668/2010,Art 6(1).

249d.,Proclamation No. 668/2010,Art 6(2).

29d., Proclamation No. 668/2010,Art 6(3).

#lOrganization for Economic Cooperation and Developm{@®ECD, 2000), Trust in
Government: Ethics Measures in OECD Countries, OFZHDIs.

%527 Proclamation to Provide for the Disclosure andjiBeation of Assets, Art 7(3).
*33d, Proclamation No. 668/2018rt. 13

%4 see Organization for Economic Cooperation and @@weent, supra note 251 and
United Nations Center for Social Development andmidnitarian Affairs, (Crime
Prevention and Criminal Justice in the Context ofvElopment: Realities and
Perspective of the International Cooperation: RrattMeasures against Corruption,
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With regard to the registered information, the pulblas access to all
information regarding the registration of assetsanfappointee, elected
person or a public servafit The FEACC and the concerned Ethics
Liaison Units should make all information accessibd the one who
wants once the person makes a written request i® effect®®®
Nonetheless, information regarding family assetsasfidential unless
the interest of justice or FEACC requif@s.There is a calculated
comprise between individual rights of privacy arublc interest. The

individual interest needs to be protected likeghblic interest.

The proclamation also puts some mechanism of awpidionflict of
interest. Whenever, there is conflict of interegip@ntees, elected
persons and public servants have two ddfie$he first is to refrain from
giving decision or opinion on the case as wellrasnftaking any action
that may be inconsistent with their official dutyroay compromise their
loyalty. And the second is to disclose the situatio the concerned
higher official. Accepting gifts, hospitality andp@nsored travel is
prohibited if it puts public interest in jeopardyough it is possible to
accept when doing so is required for work relatmsunder the
condition of deposit of the gift or disclosure tetFEACC or relevant
ethics liaison unit§>® Following the event of conflict of interest, “any
appointee, elected person or public servant shadhait his fault and ask
for apology or resign from office on his own inthe or required to do
so by his superior®® Furthermore, these persons are under a duty to
avoid conflict of interest even after their postgayment for two
years?®! Such measures will have a huge contribution iegadrding
public trust if properly implemented and monitored.

International Review of Criminal Policy, Nos. 41 Z4New York: United Nations,
1993).

A Proclamation to Provide for the Disclosure andgiBeation of Assets,
Proclamation No. 668/2010, Art 12(1).

29d., Proclamation No. 668/2010, Art 12(1)

%7d., Proclamation No. 668/2010, Art 12(1)

28d_,Proclamation No. 668/2010AL6.

29d., Proclamation No. 668/2010rAL5.

*9d., Proclamation No. 668/2010AL7

#1d., Proclamation No. 668/2010rAL8.
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3.5. PROTECTION OF WITNESSES AND WHISTLEBLOWERS

Protection of witnesses is an essential elemeptrenenting crimes. As
crimes are committed within the society, the coapen of the society
with law enforcement agencies especially in ternfs irdorming,
testifying and preventing have a significant effacimaking the streets
free from crimes. At the same time, however, thosesons who makes
testimony or collaborate with law enforcement agesha the prevention
of crimes should be protected against retaliati@asnres by the wrong
doer or some other persons. Especially in corrapt@ses the degree of
protection to witnesses should be strong giverptheer and the money
the accused may have and the measure s/he talesttoy any potential
evidence.

Due to the imminent danger to witnesses and whistieers, the
UNCAC urges States Parties to take appropriate unessto provide
effective protection from potential retaliation antimidation for
withesses and experts who give testimony to cdonpbffences®?
Likewise, the AU anti-corruption convention alsdlgdor States Parties
to take legislative and other measures to protgotmants and witnesses
in corruption and related offenc&8. Equally important, the AU anti-
corruption convention also requires States parteesadopt national
legislative measures in order to punish those whakemfalse and
malicious reports against innocent persfigdowever, on the contrary,
the UNCAC seems in favor of protecting those whden@ports against
corruption offences in good faith and on reasonapteinds’®® Even if
the reports were false, it doesn’t require signasoto punish those
persons who made false reports.

2NCAC, Art 32.

23AU Anti-Corruption Convention, Art.5 (5).
AU Anti-Corruption Convention Art 5(7).
#UNCAC, Art 33.
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Protection of whistleblowers in Ethiopia was part the special
procedure and rules of evidence proclamatf8tHowever, it deals with
whistleblowers only and the rules were not detailéd 2010, a
proclamation was enacted to protect witnesses amdtleblowers in
criminal offence$®” When we see the scope of application of the
proclamation, it focuses on grave corruption casgsextends protection
to witnesses and whistleblowers in its endeavofigifting corruption.
The protection provided will be applicable with pest to information or
testimony or investigation under taken on a suspegtishable with
rigorous imprisonment for ten or more years or witbath without
having regard to the minimum period of rigorous fipnment?®
Moreover, the protection will be given if two curative conditions are
fulfilled. The first one is where the testimony mformation of the
witness or whistleblowers is the only evidence wWhiproves the
commission of the crime and the second one is wihere is a “threat of
serious danger to the life, physical security, diama or property of the
witness, the whistleblower or a family member oé tivitness or a
whistleblower"?®® However, for corruption crimes the punishment of
which is below ten years, the proclamation will betapplicable. Due to
the limited scope of application, one may inferttlcarruption crimes the
punishment of which is less than ten years will betinvestigated and
punished due to want of evidence though personshaag and failed to
communicate due to the absence of protection.

Though the proclamation provides some protectivasuees to persons
who are not protected, the measures are not saondgffective as they
are related to payment of transport allowance andlggm, suspension of
retaliatory administrative measure or taking som@mensatory measure
and the provision of counseling service to the w®88 or

#%see section 7 of the Revised Anti-Corruption Spe&ieocedure and Rules of
Evidence Proclamation No. 434/2005

%A Proclamation to Provide for the Protection of éisses and Whistleblowers of
Criminal Offences, Proclamation No. 699/20E@deral Negarit Gazeta.

28d., Proclamation No. 699/201@t.3 (1).

29d., Proclamation No. 699/2014&t 3(1(a,b)).
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whistleblower?’® Even if the provisions of those protective measure
need resource and economy, the fight against ciorughould not be
compromised for economical explanation. Since gqion consumes a
large amount of money and the countries preciossurees; so the fight
against corruption should be pursued at any cost.

The protective measures available for witnesses ahtstleblowers
range from physical protection of person and prigpén concealing
identity and ownership, to change in identity, toypsion of self-defense
weapon and immunity from prosecution for an offerice which he
renders informatio’* Furthermore, “prohibiting an accused person from
reaching the protected person’s residence, wplkce or school
before or after a final judgment is delivered the crime for which
information is given; not to disclose the idgntof a witness until
the trial process begins and the witness tesfifiearing testimony in
camera; hearing testimony behind screen or by disgu identity;
producing evidence by electronic devices or atlyer method;
provision of medical treatment free of charge avegnment hospitals in
case of injury sustained as a result of rataly measure; covering
costs of basic needs in case of incapaaitywbrk as a result of
retaliatory measure; in case of death as aultreof retaliatory
measure, covering funeral expenses and provisaf pecuniary
subsidy to family and assisting the protectedsqe to secure job and
education opportunity” are some of the protectieasure$’?

Despite the AU anti-corruption conventions call fie adoption of
legislative measures to punish those who make &aidemalicious report
against innocent persons, the proclamation dididress it. But by being
a party to the convention, it is commendable toehauch legislative
measure to punish those who make false and madiagieports as it is
equally important to safeguard the rights and foeesl of innocent
people. The human rights approach of fighting qaiioin should be

279d., Proclamation No. 699/2014rt 3(2).
2™d., Proclamation No 699/2010, Art 4
273d., Proclamation No. 699/2010, Art 4
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adhered by States Parties such as Ethiopia to miremed combat
corruption.
3.6.ETHICS LIAISON UNITS

In addition to the FEACC which leads the fight agaicorruption at the
national level, there are ethics liaison units acle public office or

enterprise which coordinates ethical isst/ésEthics liaison units are
established with three objectives in view. These &ndeavor to create
public employees who do not condone corruption lynmting ethics

and anti-corruption education, work discipline, fpssional ethics,
consciousness of serving the public and sensetgfadnong employees;
prevent corruption and impropriety in public officeand public

enterprises; and endeavor to cause acts of casruptid impropriety be
exposed and investigated and appropriate actiomdaiken against the

perpetrators®’*

In order to achieve these objectives, ethics lraigoits are tasked with
numerous functions such as raising awareness amptiom policies,
laws and good conduct to officers and staffs of lipubffices and
enterprises; continuous follow up as to the impletaigon of these laws
and advising heads of public offices and enterpfiSe

Ethics liaison units are accountable to the heathefrespective public
office and enterpris€® Due to this fact, the effectiveness of the ethics
liaison unit to some extent depends on the comnmtragthe head of the
public office or enterprise. Especially, on issoéthical violations and
corruption which may be made by high level offisiahe determination
of the ethics liaison units highly relays on thadef the public office or
enterprise. Though there is a room for manipulatibe commitment and
dedication of the ethics officer will play a sigodnt role in bringing
non-ethical and corrupt practices to the publicti#esethics officer is not
removed without good cause, she will have as centid in revealing

2The Council of Ministers Regulation to Provide fbe Functioning of Ethics Liaison
Units, Regulation No. 144/200Bederal Negarit GazetaArt 3.

2Md.,Reg. No 144/2008Art. 4.

29d., Reg. No 144/200&rt. 7.

279d., Reg. No 144/2008rt 7.
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non-ethical and corrupt practice$.More meaningfully, ethics liaison
units can participate in an endeavor to createraiption free society by
dissemination of the ideals of public service, deraoy, human rights,
good governance and the evils of corruption. Ifytlaee allocated the
necessary budget, human resource and independiiegecan play a
magnificent role in the respective public officeadaenterprises in
fighting corruption through investigation and awaess creation.

CONCLUSION

Corruption has existed over millennia as one ofwlest and the most
widespread forms of behavior which is incompatibi¢h the ideals of
justice, democracy, the moral fabric of the socitg human rights’®
Due to the universality of the problem, the intéior@al community
devised a law with different measures to containrugiion. Hence,
prevention, criminalization, remedies to victimsdassset recovery are
some of the measures which the UNCAC and the Al}camtuption
conventions urge States Parties to take both inpth®ic and private
sector.

Ethiopia joined this international movement agaimstrruption by
establishing a specialized anti-corruption agenEACC, and by
ratifying the UNCAC and the AU anti-corruption camtions.
Especially, after the establishment of the FEAQ®®, issue of fighting
corruption in Ethiopia gets momentum. This is retiéel in the adoption
and revision of laws, rules of procedures and dstahent of ethics
liaison units. Though the above initiatives areeasial ingredients in
fighting corruption in Ethiopia, there are some gdholes in the
legislative measures. First, the Ethiopian legaime on corruption
excludes the private sector though it contributegcimto the national
economy in terms of GDP and employment opportunity.

271d., Reg. No 144/2008 a 16.

2’®Criminal Law Convention on Corruption, Explanatofgeport, available at,
<http://conventions.coe.int/Treaty/ en/Reports/HImB.htm> (last accessed 1 February
2013).
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Second, the issue of independence of the FEAC@nning its duties is
guestionable especially due to the government'®li@ment in tasks
other than investigation or prosecution. Especiale legal procedure
and the practice of appointment and removal ofetkecutive bodies of
the FEACC fuels fire on its independence. Moreptlex FEACC is not
in the position to work with CSOs and the media daepartisan
concerns.

Third, the legal regime of corruption in Ethiopigdnit take a human
rights approach; for instance, there is no adegpedeedural guarantees
for corruption perpetrators (the right to bail aappeal only are expressly
provided in the Special Procedure and Rules of éwd Proclamation),
there is shift in the burden of proof (against tigit of presumption of
innocence), and there is a practice of improperafisestrained property
(against the right to property). In general, itrdidake a human rights
approach of fighting corruption as outlined by th® anti-corruption
convention. With regard to criminalization, as ethin the criminal code,
it didn’t cover corrupt practices/bribery which még committed by
foreign public officials and officials of public t@rnational organizations
though the UNCAC mandatorily requires states tealo

Fourth, there is no uniformity in the disclosuralargistration of assets
between the federal government and regional goventenand within
regional governments themselves. Some regions atept own laws;
some are on the process and others didn’t begim #eprocess. Due to
such legislative measure, the implementation ofcldsire and
registration of assets laws at the national levelery low due to the fact
that the regional governments didn’t fulfill thelown respective
obligations. Even with regard to witnesses and tdbowers
proclamation, the scope of application is limitedgtand corruption and
excludes petty corruption and systematic corruptibough the later
types of corruption greatly affect the day to dased of the society.
Moreover, as a calculated compromise between iddali right of
freedom and public interest, there should be avidaich punishes those
who make false and malicious reports against inmogeersons as
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provided in the AU anti-corruption convention. Hoxge, this is not the
case in Ethiopia.

More importantly, however, ethics liaison units caarticipate in an
endeavor to create a corruption free society bgeaisnation of the ideals
of public service, democracy, human rights, gootglegeance and the
evils of corruption. If they are allocated the resagy budget, human
resource and independence, they can play a magmifiole in the
respective public offices and enterprises in fightcorruption through
investigation and awareness creation.

Finally, revising and incorporating the measuresvigled by the

UNCAC and the AU anti-corruption conventions ascdssed in the

article will enhance the anti-corruption campaign Ethiopia. The

FEACC should take the lead in giving life to theamgres envisaged by
these conventions. To this end, especially, workimigpn CSOs and the
media is having a paramount importance.
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