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OLD WINE IN NEW BOTTLES: BRIDGING THE PERIPHERAL
GADAA RULE TO THE MAINSTREAM CONSTITUTIONAL
ORDER OF THE 21°T C. ETHIOPIA

Zelalem Tesfaye Sirna
ABSTRACT

In sub-Saharan African countries where democraay are of law are
proclaimed but in several circumstances not trateglainto practice, it
appears vital to look into alternatives that calh giovernance deficits. It
is against this backdrop that “Old Wine in New @ed: Bridging the
Peripheral Gadaa Rule to the Mainstream ConstituioOrder of the
21st Century Ethiopia” came into focus. The mairjeotive of this
article is, therefore, to respond to the searchaltérnative solution to
hurdles democratization process, Africa as a regqagnwell as Ethiopia
as a country faces, through African indigenous Kedge of governance,
namely the Gadaa System. Accordingly, instituticamadl fundamental
principles analyzed in this article clearly indieathat indigenous system
of governance such as the Gadaa System embracagenods
democratic values that are useful in"2dentury Ethiopia. In sum, three
main reasons support this article: first, in Africa system of governance
is perfectly divorced from its indigenous instituts of governance;
second, indigenous knowledge of governance as @ures that could
enhance democratization in Ethiopia should not &i¢ &t peripheries;
and third, an inclusive policy that accommodategediity and ensures
the advancement of human culture appeals.
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1. INTRODUCTION

The question of rule of law and democracy acrossSaharan African
countries has led several scholars in recent timesdarch for the
relevance of African indigenous institutions of gavance as alternative
solutions to leadership crises. Broadly speakingeveral respects, most
of the indigenous peoples’ indigenous instituti@iggovernance across
African states are more democratic and more egaltathan the
borrowed Western democratic principles. Moreovihoaigh indigenous
peoples of Africa are the ones who had establidbadership system
long before the formation of modern African statiedpwing European
colonial rule, their rights of self-determinationontinued to be
undermined by the modern African states. The mogeititical history
of Ethiopia has withessed monarchical system, pnittate and now
federalism which were not reinforcing and everyimeg started over
from the scratch.

To this date, how constitutionalism and the ruléaof should take root in
Ethiopia is a challenging question. Although mogt sub-Saharan
African states adopted Western models of democraey,multi-party
politics and parliamentary system as a guaranteeneocracy, it did not
guarantee rule of law and the good governance afmredEven worse
one party rule could also flourish beneath the dacaf multi-party
politics and parliamentary systeniThis indicates that though Western
political values are philosophically sophisticatadd transplanted to
developing countries like Ethiopia, they are nainslated into practice.
Hence, at the heart of this article is the questiowhether there is a way
out to such leadership deficit through indigenoystesm of governance, a
broad-based democratization, that permit a gredégree of popular
participation.

! Bahru Zewde, Historical legacy and the democrtitingorocess in Ethiopia (1994), in
Africa Zamani An Annual Journal of African Historwol. 2, p. 7.
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The general objective of this article attemptsimé khe two systems of
constitutional governance systems: indigenous Ghdaa democracy)
and modern constitutional principles. The speciigjectives are to
introduce the main features of Gadaa system asdigeinous knowledge
of constitutional governance systéno unveil the importance of Gadaa
system in 2% century Ethiopia; and to analyze the concordaric®@anlaa
principles and institutions of the Borana peopletotemporary FDRE
and Oromia National Regional State constitutiond&aSystem, being
an indigenous system of governance, how far ismpatible and viable
in the face of the modern legal institutions andeviversa? Is there
incompatibility between indigenous and modern astiand institutions
of governance? If so, is it possible and necessaryccommodate
traditional values into modern system of govern&nce

Having said so, this article signifies that we needstudy indigenous
people's culture so that they may live and growdoome the enduring
foundation of distinctive civilization for it has lat to offer to human
kind for the simple fact that “man's wider cultuidentities must be
allowed to grow, not by predatory expansion of onglization but by
the complementary integration of many diverse cafu” Therefore,
this article opens a discourse on traditional vemswdern governance
systems and thus it presents an indigenous knge&letigovernance as a
complementary tool not only for the interests ofligenous peoples
themselves but also for the peaceful co-existefideuman organism in
harmony and to add values in the spectrum of desegas opposed to a
monopoly of a single political culture, especidtg Western.

2 The Gadaa System has been studied by severalriexpaicholars such as Baxter
1978; Bassi 1996; Nikolas 2010; Leus 2006 and hiweaesearchers like Asmarom
1973; 2006; Lemmu 1971; Dinsa 1975, and others.hAlle approached the study of
Gadaa System with different academic backgrounds auitural orientations, as a
result, diverse interpretation of Gadaa institusi@md its values could flourish. Despite
this fact, this article has benefited from theirks

% It aims to make contribution to the field of wheame to be conceptualized as
Indigenous Knowledge (IK). Dozens of scholars @aample Agrawal 1995; Flavier,

J.M. et el. 1995; Bentley, K.A. 2005) have conddctesearches on the traditional
ecological knowledge and natural resource conservaystem.

* Asmarom Legesse, Oromo Democracy: An Indigenouidyi Political System (First

full ed., Red Sea Press Inc., 2006), p. 236.
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1.1. METHODS USED
This article used qualitative research method. slt found on the
assumption that Indigenous Knowledge of Governgii€€) could be
utilized to complement the democratization proces<thiopia. It is
based on the Borahapeople traditional governance experience. Where
the primary sources were gathered through intesjies@condary sources
were collected from literary works of domestic aatriate scholars.
However, when it comes to data gathering througdentation, | was not
lucky enough to observe ritual ceremonies and Gadasemblies that
often traditionally take place in the Borana Zosice there were no
ceremonies and/or assemblies conducted when tearok®r was in the
field in July 2012. To complement this limitatioeliance on written
sources were very crucial. Moreover, the diversityesearch methods
used allows *“to triangulate, or cross-check, tloeusacy of collected
data and analytic statement3.”

In addition, research method variables such as: guiage
(communication), status of informants, literacynder, age and personal
experience of informants and the experience ofl fedsistants, getting
behind the masks or “gate keepers” were considetdwd no language
barrier since | was native speaker of the Oromguage. The Borana are
a patriarchal society, it was the accounts fromlleski men with
knowledge of Gadaa System and Gadaa practitionerg welatively
authoritative as well as authentic. Neverthelgssas been addressed in
the analysis part of this article that one of tmawbacks of the Gadaa
political system is exclusion of women from polticphere.

® The researcher could also conduct interviews amch$ Group Discussions (FGD)
with elders from the Guji-Oromo of South Ethiopkowever, for the purpose of this
article, the case of the Borana people experiesiaséed.

® Riemer, F.,Addressing Ethnographic Inquiry (inl%pan & M. Quarteroli (eds.),
Research essentials. Jossey Bass Publishers, po@8),.

" Berrman Gerrald D, Behind Many Masks: Ethnographgl Impression management,
2007 [1963],in Robben and Sluka (eds.), EthnogmpRieldwork, Blackwell
publishing.
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1.2. CONCEPTUAL AND THEORETICAL OVERVIEW

1.2.1.Conceptualizing Indigenous Knowledge of Governance
Since 1980s several schofaend international institutions such as the
World Bank have characterized indigenous knowledgesignificant
resources for sustainable development. Howeveewa dcholars have
considered the importance of indigenous knowledfgovernance in
enhancing public participation, good governance;d aconstitute
pluralistic society. As currently conceived, thernte indigenous
knowledge is interchangeably used with terms likeal knowledge
and/or traditional knowledde

When it comes to the definition of Indigenous Knedde (IK) there is
no unanimously attributed definition to either igelnous knowledge or
indigenous knowledge of governance. However, theeeattempts made
by different scholars to define it. For instanceligignous Knowledge
(IK) may be characterized as: “the information &#gr a society, which
facilitates communication and decision makind.Whereas Warren, D.,
M., et al. characterize it as “local knowledge ttl& unique to a given
culture or society. [. . . ]. It is the basis otdd-level decision-making in
agriculture, health care, passed down from gemmgrab generation by
words of mouth™, Thus, IK may be conceived as knowledge found on

8 For example: Watson, E., Examining the Potentfalmaligenous Institutions for
Development: A perspective from Borana, Ethiofayelopment and Changéol. 34
No. 2, 2003, pp. 287-309; Agrawal, Arun, Dismamglithe Divide Between
Indigenous and Scientific KnowledgBevelopment and Change (199%pl. No. 26,
pp. 413-439; and Gauri, Varun, “How Do Local-levekgal Institutions promote
Development? An Exploratory Essay”, (Justice arev&opment Paper Series, Legal
vice Presidency;The World Bank, 2009).

° As opposed to individual knowledge, indigenous Wealge presupposes collective
knowledge, common knowledge of the people aboutnsied subsistence, conflict
resolution, leadership and others. Hence it codddgarded as a common resource.
Among others, knowledge of governance is the prentione.

1 Flavier, J.M., et. al.., The regional programme faromotion of indigenous
knowledge in Asia, 1995 in Warren, D., M., L.J.k8liveer and D. Brokensha (eds.) in:
The Cultural dimension of development: Indigenousowledge system; London,
Intermediate Technology Publications.

" Warren, D. M., Linking Scientific and Indigenous raultural Systems, 1989 in: J.
Lin Compton (ed.),The Transformation of International Agricultural $sarch and
Development(Boulder, CO: Lynne Rienner) p. 1.
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bonds between local communities and its knowletige.also described
as cost effective and participatory, scattered dmuinected to rural life
and passed down orally from generation to generstfio It is vital to
note here that the scope of IK is not limited tgiagdtural or health
practices only. Rather it is a very broad and dyinazancept that can be
used in other studies such as governance, astrqreghigs, and etcetera.

The concept of Indigenous Knowledge of Governanées) is the
derivative and extensive family of indigenous knesdde. For the
purpose of this article, IKG represents an indigenpolitical system of
governance that passed from generation to generatim functions
distinctively parallel to the modern political irtations. To complement
this operational definition, the UNDP definition gbvernance reads that
it is:
“the exercise of economic, political and admingdive authority
to manage a country's affairs at all levels. It qoises the
mechanisms, processes and institutions, througtchwhitizens
and groups articulate their interests, exerciseirthegal rights,
meet their obligations and mediate their differesicé

By analogy, IKG can be regarded as a system okemawice that
possesses traditional institutions designed foriospalitical and

economic purposes. Therefore, the subject mattdreo$tudy, the Gadaa
System, properly fits into the concept of IKG sintde embraces

governance values and institutions that allow theppe to enact laws,
interpret and implement it for the best interesbcial, political or

cultural) of the society.

In relation to the importance of IKG there are twomtradicting thoughts,
viz.: the neo-traditional and neo-liberal views.dgn the following sub-
sections these two arguments are dealt with.

12 i

Ibid.
13UNDP (United Nations Development Programme), Goarce for sustainable
Human development (UNDP Policy Document, New Yoi97), p. 17.
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a. The School of Organic Democracy or Neo-
Traditionalist Position

In positioning indigenous system of governance indern political
systems neo traditionalidfsare committed to pull the peripheral social
organizations of indigenous peoples to the cefiinés school holds that
traditional leadership has unique features and apato build
democracy from beloW’ Precisely, this school does not consider
traditional institutions of governance as threatdeanocracy or human
rights but as compatible, in principle, with modegovernance.
Moreover, they consider it as a legitimate organd ®alid mode of
governance and it facilitates for consensual deawycf This school
considers that indigenous governance is linkethédife and the spirit of
the people; as it is woven to socio-cultural traiend tools of
communication by which they conduct their dailyibess. As such, they
conceive indigenous governance as a means of msttitn of
destitution for proper governante.

To understand the causes of this school, it is ss&og to consider the
premises the proponents of indigenous system oérgawice relies on:
Firstly, traditional institutions of governance are indigas or native to
the land and to the people. Hence, it enabledpé@ple to live in
harmony long before the birth of modern Africantetaand before
introduction of multi-party political system. Acabngly, indigenous
leadership had served as the “custodians of aatemtid community
land; the custodians of culture, customary laws @aditions including
history; the initiators and champions of developmactivities in their

14 Sklar, Richard,The Significance of Mixed GovernmienSouthern African Studies,
1999 in Jonathan Hyslop (ed.); Bentley, K.A., Arewers of Traditional Leaders in
South Africa Compatible with Women's Equal Right$ffee Conceptual Arguments in:
Human Rights Review, 2005 pp. 48-68; Kidane Mewgist African Traditional
Institutions of Governance: The Case of Eritreallayye Baito, 2003 in Olufemi
Vaughan, (ed.) in Indigenous Political Structuresl &overnance in Africa ( Ibadan:
Sefer), pp. 208-223.
15 Sithole, Pearl and Thamsanga Mbele, Fifteen yiRaxéew on Traditional Leadership
g@ Research Paper, Human Science Research Co2008), p. 10.

Ibid.
7 bid.
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respective areas of jurisdiction; and their roléeha maintenance of law
and order including presiding over and settling “ocaminal civil
disputes®.  Secondly they underscore the fact that indigenous
governance has unique attributes of leadershigfulfds specific social
needs of a community unlike modern political
institutions. Besides, people also value differenfjualities in  the
leadership. In this line, the values indigenouadé&ship has both
socially and culturally makes it vital to supplerhéhe inadequacies
and deficiency of local government for which nowgla
local administration choose to rely on traditionehders to reach the
local people. Therefore, traditional leaders oweafpnatic social
responsibilities towards their citizens with thetiao of identity and
social responsibilities”*®  Thirdly, they reiterate that traditional
governance is based on the custom and practiceeopeéople since the
time immemorial and case-by-case governance whiefffect
necessitated the regulation of human behavior andition of justice
based on moral values and customary laws than agedslaws enacted
by a parliament. Moreover, this school assertsttiagditional governance
is akin to consensual (deliberative) democracy wheeople actually
determine who will hold power as opposed to the/ddcision by single
(elected) politicia®. In deliberative democratic society, therefore,
minority rights are not vetoed by majority instedthey are
accommodated.Fourthly, they sum their arguments that African
communities are “communitariai® than individual®>. The society that

18ECA, (Economic commission for Africa), RelevanceAdfican Traditional Institutions
of Governance, (Economic Commission for Africa, Rugtions and Conference
Management Section (PCMS), Addis Ababa, Ethiopiair20p. 19.

91d., p.12. In places where state authority is weak stadt, people tend to prefer
local-level legal institutions over official chariggand use them to address most day-to-
day conflicts such as: disputes related to larftgritance, domestic and family issues.
% Koelble, T., Democracy, Traditional Leadership ahd International Economy in
South Africa(CSSR Working Paper No.114, 2005), 1gp15.

L Communitarianism is a social philosophy that naiitg that society should articulate
what is good - that such articulations are bothdedeand legitimate. It is often
contrasted with classical liberalism. Communitasiaexamine the ways shared
conceptions of the good (values) are formed, trattesdy justified, and enforced. In
other words, it is a theory or system of socialamigation based on self-governing
communities (See: Christensen Karen and David lsewvin(eds.), “Encyclopedia of

8
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have numerous trait of commonness and built onrerttecollective
interest shall be promoted on their own valueses$tof introducing
alien values to the local communities. It is argtleat for the continent to
emerge out of the vicious cycle of military dicteioip and corrupt
civilian regimes it has to re-examine its indigesgolitical systert.

b. Neo-liberal Approach or Democratic Pragmatism

The opponenté of the school of organic democracy firmly arguaiagt
the proponents of indigenous governance claimirag this inherently
defective and they cast doubts as to their comiiitilvith democratic
values and fundamental human rights principles. edoer, the neo-
liberalists (pro-state involvement) advocates foriongtization of
individual rights in a sense that letting indivitkiato choose any
institutions of his/her own plays a crucial roled@mocratization process.
Besides, the proponents of this school ground tasguments on the
following themes:

Firstly, this school argues that the principles of denmcdemand state
nations that “ensure access to democracy as a cditynio which all
humans are entitle@”. In addition, they hold the view that the infilien
of democratic values through globalization and eoais integration is
inevitable and so that the modern institutions wsabner or later replace
undemocratic institutions such as the traditioyatem of governanée
Therefore, they clearly argue that it would beléufor a government to
continue to support indigenous political systémSecondly the

Community: From the Village to the Virtual Worldyol 1, (A-D, Sage Publications.
2003), pp. 224-228.

2 |ndividualism is often seen as a problem in whapriesupposes a false social
ontology, by rationally atomizing society and disgtg a social bonds. What liberals
do claim is that no constitutive attachment, eitterstate, nation, family or cultural
group, must trump the claims of individuals andrthasic rights.

% Bahru,Supra note 1.

%4 Ntsebeza, Luugisile, Democracy Compromised: Chiefsthe Politics of the Land in
South Africa.(Leiden and Boston: Brill, 2005) .

% Karen & LevinsonSupra note1, p30

% bid.

%" Basically such argument goes against the tradititeadership abused by colonizers
(for example: the British indirect rule policy amtiieftaincy in South Africa) and of

9
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proponents of neo-liberalists presuppose that [Iruitizens under
traditional authorities are not true citizeffs"This argument holds that
rural people are subjects of undemocratic autlesrithat do not have
system of accountability to the people. Howeveis #rgument emerges
from the kinship based traditional leadership wheaditional leaders do
not “give everyone a chance to be elected andytsters does not appear
to have systems for recourse against unfair exercit power?’,
Moreover, this argument also relies on the gendeguality where the
traditional political system favors male generatidrherefore, since
traditional system excludes women from  political ghti
indiscriminately, in effect, it denies their citrzhip rights and
detrimental to women's right to equalifihirdly, in decentralized form
of traditional leadership, the assemblies and cidgirgather for long
period of time to dispose socio-political and tliere, it is labor and time
intensive. Moreover, direct participation of locaéople in decision-
making would not be possible in broader contexpeerlly in current
world, where indirect democracy is efficient andstoeffective. Thus,
they argue that deliberative or consensual demgarandel's practicality
is next to impossibf&,

In conclusion, it is necessary to link the dividilnge between the two
thoughts. At least in abstract sense, the debataitatelevance of
indigenous governance revolves around the objectind universal
democratic based thesis vis-a-vis the culturaltikedan synthesis to
democracy. In this respect, one may argue that,the absence of
objective method or scale for weighing these tweoecealues against
another [. . . ] the choice between the two isrelytin the moral eye of
the holder®’. Clearly, neo-liberalist follows color-blind appmich, as a

course it does concern not all modes of Africaditianal leadership. For example, as
there is a mechanism through which traditional goaece under Gadaa system holds
traditional leaders’ accountable; arguments of litegralists, in this respect,cannot be
the reflection of all types of traditional systefrgovernance in Africa.

28 Mahmood Mamdani, 1996, p30.

29 |bid.

30 ECA, Supranote 18.

31 Bentley, K.A., Are Powers of Traditional LeademnsSouth Africa Compatible with
Women's Equal Rights? Three Conceptual Argumer@$,20Human Rights Review.

10
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result, it would mean denial to group rights animately it advances the
cultural supremacy and/or imperialism at the expesfanulticulturalism
and legal pluralism. In this respect, the
custom to which indigenous governance is alignet 8ihastilyassumed
as "hindrances to universal democratisation withiifferentiation®

That is, like the modern political systems, indiges system of
governance has its own drawbacks and it has tpeached cautiously
instead of categorically capitalizing on its lintiteas such as patriarchy
and lack of gender equality. To this criticism, pooent of traditional
governance, accepting the critic in principle, rm&ively defend that
such drawbacks need to be solved by "progressidenagotiated” means
than punitive legislatiodd Therefore, the drawbacks of traditional
governance should not be over emphasized to tlemiettiat it veils the
importance of traditional institutions have, at dgato the people
concernetf.

2. INTRODUCING OROMIA NATIONAL REGIONAL
STATE AND THE BORANA PEOPLE
The formation of Oromia National Regional State @BY° is the
product of ethnic federalism Ethiopia adopted imlyed990s. It was
following the 1992 Proclamation of the Transitiom@abvernment of
Ethiopia that the Oromia regional state was esthbdl in July 1992. In
this regard, Article 2(b) of the charter reads tftae rights of Nations,
Nationalities, and Peoples to administer its owiaied within its own
defined territory and effectively participate iretbentral government on

*1d, P12.

* Ibid.

3 For example, it is undeniable fact that Gadaaesyshas incredible values that can
enhance equal representation, equitable distribudfaesources and division of labour
across generations and allow men and women ofe# play a crucial role in social life
(Asmarom,supranote 4, p 285).

*Currently ONRS comprises of 34.5% (almost 35 roif Jhe country's total

population, and the Oromo language covers 31.68taf language coverage following
the Amharic language which is 32.7% (CIA, the Wdddt book)._http://www.cia.gov
Jlibrary/publications/the-world-factbook/goes/etrth

11



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

the basis of freedom, and fair and proper reprasent It was based on
this provision that all regional states includinBKS were constituted.

Following regional states formation, ONRS adoptsdirst constitution
in 2001 and revised twice (in 2005 and 2006). ONR&hstitution is
meant to be the reflection of plurality of statensiitutions which is
replica of self-rule inherent in the federal systerhat is, the federal
system is the cause for the multiplication of forhegal rules and among
others the existence of a number of regional ctutsins is an indication.
Furthermore, Article 52(2) (b) of the FDRE Condiiin recognizes that
national regional states can enact their own ctutigths. However, in its
entirety ONRS constitution is similar to the FDREnstitution. The
ONRS Constitution, like the FDRE Constitution, iesf the fundamental
principles of human rights in its entirety. Moregvé describes the
vertical distribution of powers among the four adisirative levels of
ONRS, viz., the regional governmertonal administration, Woreda
administration, and Kebele administratiol®.At all these levels,
administrative and judicial institutions are esistikd being a supreme
legislative power vested in the ONRS Council, @efe Comparable to
the HoPR of Ethiopia, the ONRS Council is congtitully recognized
as the highest political authority over mattersaaning to the region.

The ONRSCaffehas 537 seats and its members are elected by tmpbep
directly for a five years term office; and as autethey are accountable
collectively to the people of the ONRS (Article 45(48 (1), 48(6),
51(1) of ONRS Constitution). The adoption of the RBconstitution did
not pass through the traditional constitution achgptstages such as:
drafting stage by constitutional drafts men, dehfien stage open to
public discussion, and the adoption stage upon dbesion of the
constitutional assembl{ Rather it was adopted by simple majority vote
of ORNS Council. This might have happen for twosmes: that ONRS

% Berhanu Gutema, Restructuring State and Societyni& Federalism in Ethiopia
(SPIRIT, Doctoral Programme, Aalborg University, mbeark SPIRIT PhD Series,
Thesis no. 8, 2007) P. 225.

3" Tsegaye Regassa, Sub-national Constitutions irofiith Towards Entrenching
Constitutionalism at State LevelMizan Law Review (2009)ol. 3 No.1, pp. 33-69.

12
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Constitution was largely a direct copy of the aligadopted federal
Constitution both in its form and in its substanmegd ONRS Constitution
did not introduce unique institutions of governasosceptible to public
deliberation (e.g. constitution embracing the Gadesitutions). But,
isn't it appropriate and possible for ONRS to idioe a unique and
valid regional constitution based on constitutio@aldaa principles? This
guestion is at the heart of this article.

While the FDRE Constitution is the supreme lawhd tountry, ONRS
is supreme law of the region (Article 9 (1) of FDRI®nstitution and
Article 9 (1) of ONRS Constitution). The supremacy ONRS

Constitution over regional laws is believed to bdaralication of the self-
rule. However, since all essential powers are gi@n the federal
government and the residual power left for theaegi states including
ONRS, the latter's constitution lack potential kgtive and executive
power and its supremacy is symbolic, except on rigspective
competences. Whether other federal laws are algerisu to the ONRS
Constitution is not clearly addressed in the feldevastitution. However,
to argue that all federal laws are superior to rbgional constitution
negates at least the fundamental principle of fdten and it nullifies
the purpose of adopting regional constitution.

2.1. THE BORANA
The Borana people are part of the Oromo languagekipg peopl€ and
belong to the East-Cushitic family in the Horn dfiéa. The Borana live
to the South of Ethiopia as well as in the Northgart of Kenya,
“straddling the borders between the two countti@s'In the Southern

3 The cumulative reading of Article 39 (3), (4) dPRE Constitution and Article 39
(4), (5) of ONRS Constitution indicates that whezgional self-rule is transgressed and
could not be rectified the right to secession carsdught as a last resort. But one has to
be cautious not to take the right of self-rule aigtt to secession as easily pragmatic.

39 The Oromo people who inhabit in Ethiopia predomthaare considered among the
largest and the most widespread ethnic groups ritadfand are estimated to number
between 35-40 million people (See also: Asmarsupranote 4; Bassi 2005).

0 Fayo, Godana, Coping with Scarcity in Northern ¥@nThe Role of Pastoralist
Borana Gada Indigenous Justice Institutions in {fafPrevention and Resolutions for
Range Resources Managements (The Hague, The Nettier011), p. 24.

13
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Ethiopia, the Borana number well around 1 milflowhile in Kenya they
are over 300,000 peofffe The general community unity and pattern of
life is ordered along the rules and regulationsh®# Gada system of
administration, which has a structured chain of e@nd with Abba
Gadaafite (at apexj>. What perhaps surprises most scholars is how
Gadaa System could be maintained among the Borama@®without
losing its originality. The plain reason is the tfabat it was not
discontinued by colonial rulers given the geograghlocation and the
socio-economic activities of the people. Hencey tbeuld maintain an
indigenous administrative system.

What is peculiar among the Oromo people in geremdl the Borana in
particular is an entrenched trend of dividing peopito moieties and
sub-moieties, clans and kinships and organize®rittlie purpose of
administration. Along the division of the societyta sub-clans the
powers and functions are also shared among thepgraacordingly.
Besides, the Borana social structure is made dierdifit families,

lineages, and kin that operated in a structurednerathrough different
governments, and were visibly seen as politicatesys that, in turn,
were also reinforced and given authority througbaoized systeni$

The Borana are divided and organized into two méarels (moieties)
known as Sabbo and Gona and the former has thbemesieties and the
latter has two sub moieties. The Borana co-exis&cgfully as a unit
irrespective of whether a person is from Sabbo ona However,
restriction is placed on endogamous marriage, a.@erson from Sabbo
marries only from Gona and vice versa; exogamousiagg is the rule.

Under the current federal structure, the Boranaezsnlocated in the
Southern part of ONRS. The Borana of Ethiopia isdboed by Nations

;‘i Ethiopian Central Statistical Agency Report, 2007.

Ibid.
“3Supra note 39.
4 Aguilar, Mario I., Reinventing Gadaa: Generatiokabwledge in Boorana ( Mario I.
Aguilar (ed.), 1998) inThe Politics of Age and Gerontocracy in Africa: Bbigraphies
of Past & Memories of the Presemirénton, NJ and Asmara: Africa World Press, Inc.)
pp. 257-279.
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and Nationalities and Peoples of South Ethiopidhie North; by two
Oromo tribes in the North east, i.e. the Guji-Oroamal the Arsi-Oromo;
by Somali people in the South-East, and by the Kanghe West. The
Ethiopia Borana, under the current regional statecsire is one of the
nineteefi® zones recognized by the ONRS. It encompasseseéhirt
districts and one town viz.; Abaya, Bule Hora, Dalhaas, Dillo, Dire,
Gelana, Moyale, Malka Soda, Miyo, Teltele, Yabeltmd Yabello
town*® In contrast, the Kenya Borana currently occuples upper part
of the Eastern Province to the North of the courltrgncompasses three
districts namely; Isiolo, Marsabit and Moy#le

2.1.1. General Overview of the Gadaa System of Governance
Gadaa Systefi embraces four basic indigen8us governance
institutions, namely: Age-sets @rlyya), Gadaa Council (dula); Gadaa
General AssemblyGumigay9; and the religious institutiorQallu). The
Borana age-seth@riyya) is an institution organized based on age and
generational relationships. That is, a son get®odiiced to a specific
Gadaa grade, which correlates to the Gadaa coohdiis father, and
subsequently changes his grade every eight yeaes raember of his
cohort.

%5 See: West Arsi, Arsi, Finfine special zone, WesblMga, East Wollega, Kellem
Wollega, Horo-Gududru Wollega, East Showa, SoutstEdhnowa, North Showa, West
Hararghe, East Hararghe, Borana, Guji, llu-Ababaiamma and Bale (Source:
Oromiyaa.com ).

“% See http://oromiyaa.com/index.php? option=comeatdview=category&layout=
blog&id=108&Itemid=607 visited on February 10, 201

*’'Supra note 39Moyale is like a "rendezvous" for Kenya Oromo dttiopia Oromo.

It is a district partitioned between Ethiopian @l states (Somale and Oromia) and
Kenyan state where you can see governors fromdmathtries are lined in one town.

8 Structurally speaking, the term Gadaa has beemetkfn different disciplines in
several ways. For instance, Gadaa is consideresobial-anthropologists as “an age
grade that divides the stage of lives of individutbm childhood to old age into a
series of formal stages." Tadesse referring toGhdaa System among the Guiji stated
that there are thirteen stages and transition aamggs to mark the passage from one
stage to the next. However, the formal Gadaa stageng the Borana does not exceed
eleven Gadaa grades. Moreover, Gadaa divides paavetsfunctions, accords rights
and responsibilitiealong the age-sets.

%9 Gadaa was developed over five centuries with mepm foster social, political,
economic and military matters collectively. Struelly speaking, it is age and
genealogical based grouping of male generatiordasnsion of labor among the classes.
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There are eleven age-sets in Borana, idaballe Gaamme-didigga
Gaammee-gugudd&uusa Raaba Gadag Yuba I,Yuba I Yuuba |
Yuuba 1V andGadamoojji

Whereas Qallu is non-secular institution intercanee with other Gadaa
institutions and its role in the Gadaa system cabheaindermined, it is at
the moral side of public administration. Howevern, the purpose of this
work, age-sets and Qallu institutions are not dised. Rather the two
pivotal governance institutions: the Gadaa coufsiecutive) and Gadaa
General Assembly (legislative) are discussed analogized to the

modern government organs.

a) The Gadaa Council Adula) and Gadaa General Assembly
(Gumigayq

Gadaa council is executive body of Gadaa governmedtit consists of
six members. They are: a President (Abba Gétlaalso known as Abba
Gadaa arbora)’ two vice-presidents (Abba Gadkaontom; and three
senior councilors (Ayyuu Adula The president and the two vice
presidents form the Gadaa triumvirate or it may dmmsidered as
government by committde The three presidents are the most senior
officers of the Gadaa Councfl.And additional three senior advisors are
available to both offices of the presidents (Abbad&aarbora and
kontoma. Furthermore, all members of the Gadaa Couneilragarded

0 Dialectically speaking, the nomenclatures of Gatiders, among the central-
Oromo, was slightly different from the Borana's evipnce: for example, Abba Bokku
(father of scepter) used widely instead of Abba &adHence, where Abba Gadaa is
common among the Borana, Abba Boku is common toctrgral Oromo society. In
substance, however, there was no substantial éiféer. Today, where the Borana could
maintain their system, Gadaa System among Wollagaother parts of Oromo groups
was severely diminished, if not entirely abolished.

1 Asmarom,Supranote 4, p63.

2 Gadaa Council is an entity. As an entity, the emioof legal person and natural
person applies to the Gadaa Council. That is, waherember of Gadaa Council acts in
official capacity, it is regarded as if it were cocted by the Gadaa Council. Hence,
while the members of Gadaa Council are mere ag&aidaa Council is a separate body
of Gadaa government. Accordingly, if a member cotaraicrime, he shall personally
be responsible. However, for any activities carrimat within the scope of their
authority, it will be regarded as if it were contidat by the Gadaa Council and therefore,
the responsibility goes to the Gadaa Council, adhé councilor(s).
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as equals despite the fact that they exerciserdiftefunctions and play
different roles (Informant A). According to the Bmra customary law, all
the members of the Gadaa Council are requiredréottigether from the
moment of their election upto coming to power. tldition, after taking
power, the three Abbaa Gadaas shall be constitntedwo bandsOlla
Arbora (neighbor ofarbora) andOlla Kontoma(neighbor okontoma.>?

Besides, the Gadaa Council has assistants comrkoailyn asJaldhaba
(executive officers) (Informant B). The executiviiiaers (not less than
six) are appointed by joint decision of clan eldamsl the Gadaa Council.
Their appointment procedure is as follows: each pl@sents candidates.
Then, the clan leaders will have discussion witancklders on the
capacity and diligence of the candidate. In additio the executive
officers, the Gadaa executive body also embracesorjuGadaa
councilors Hayyuu Garba (Informant A & B). Junior councilors are
different from senior councilors in the followingaws: while junior
councilors are selected just before the power teanseremony, the
senior councilors are elected at tiausa Gada grade along with the
Abba Gadaa. Second, selected junior councilorsegmesentatives of the
five Gadaa classes (i.e, including the Abba Gagaa,gunior councilors
consists six members). Moreover, unlike the seoceamcilors, they are
recruited by the outgoing Gadaa Council, but theyve with the
incoming Gadaa class (Asmarom 2006).

Gadaa General Assemb{umigay9 >* is the legislative body of Gadaa
government. The Borana themselves perceive thetifumoof the
Gumigayoand describes it adubbii aadaa(custom-talk) anddubbii

3 Asmarom,Supra note 4p64

** The nomenclatures of Gadaa General Assembly acossio land were derived
from the names of places where the assembly idagineld. For instance, among the
BoranaGumigayois derivative of the names of two places, Gamigayowhich refers
to water well andyjumimeans assembly. However, among the central Orbraaalled
Chaffe since the general assembly used to take placer unighly respected Oda
(sycamore) tree on the edge of prairie gr&waffa. It is from such meeting places that
the term Cha_e is given to the assembly. In thépaet, De Salviac had to say “it is by
virtue of such a metonym (use of the name of omgtfor that of another) we designate
the legislative corps [...]” (De Salviac2008 (190211).
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seeraa(law-talky. That is, the Gadaa General Assembly is committed
to discuss and deliberate on customary laws antisiof the Borana as a
whole. Therefore, it is not for the sake of analtiggt one has to consider
Gadaa General AssemBhas a legislative organ of Gadaa government;
rather it is one of the well functioning Gadaa eyt of governance
among the Borana people. In principle, every Boraallowed to
convene to the Gadaa General Assembly. Differemcésms of age or
status may not bar a person from attending it. H@wneconvening
individuals should have the capacity to deliber@teissues and/or they
shall have vested interest in it. Most scholarssmer it as the most
inclusive political discussion and decision-maksuogne. It is considered
SO as it gives structural subsistence to the natam in a democracy,
power rests ultimately with the people so that tleegrcise by direct
participation or by delegating power to some leadsrtheir choosindy.
However, others argue that we cannot say it isesstative since
women do not participate directly in the Gadaa Gangssembly and in
any other political activities along side of therm&enerally speaking,
the latter is one of the drawbacks of the Gada&e8ys

When it comes to the powers and functions of thela@aGeneral
Assembly, it is discernible that it exercises suopee legislativé®
authority in Borana. The Borana strongly believat tihe Gadaa General
Assembly has the highest political authority as parad to the powers
and functions of Gadaa Council and other Gadaautishs (Informant
C & D). Moreover, what makes it more interestingh@ only the fact
that the Gadaa General Assembly exercises ultirmatieority but also

% AsmaromSupranote 4, p97

* The Gadaa General Assembly meeting takes place onthe middle of the term
office (eight years) of the Gadaa class in poweis Imandatory for all living Abba
Gadaas, Gadaa Council (inclusive of junior and arenouncils),age-set councilors,
clan elders and Abba Qallus to convene to the dgdyem

*" Asafa Jalata, Oromo Peoplehood: Historical anduEail Overview (Sociology
Publications and Other Works, 2010) available Hp(ftrace. tennessee.edu/utk soco
pubs/6 ); Dirribi Demissie, Oromo Wisdom in Blka Civilization ( Finfinne,
Ethiopia,2011).

%8 Broadly speaking, its function include (but nanilied) to review laws, to proclaim
new laws, to evaluate the men in power and settipmdisputes that could not have
been resolved at the lower possible levels ofiticjal organ(s).
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the fact that its supremacy is deeply rooted ppieciAnother peculiar
feature of the Gadaa General Assembly is its ingdayt and
transparency. For example, where the discussiordalilgeration is to be
taken on issues that concerns Abba Gadaa in ptowdnas to withdraw
from the assembly and will be replaced by anotAdba Gadaa.
Furthermore, all presidents (i.Abba Gadadfite (apex) orAbba Gadaa
kontoma (vices) and hayyuuadula (senior councilors) have to be
excluded from leading deliberations that is conedrwith amendment of
the Gadaa constitution (i.e., laws dealing with pawvand functions of
Gadaa councilors, powers and privileges Athbba Gadaas and his
assistants, and others). The reason for exclusiohbba Gadaas is to
avoid conflict of interests and to amend it impaiyi. Except on
legislations that may raise conflict of interestdl, presidents are not
required to abstain from influencing the membersGafdaa General
Assembly's decisions and they can even propose laaws for its
adoption.

3. BRIDGING GADAA PRINCIPLES TO CONSTITUTIONAL
FUNDAMENTAL PRINCIPLES

One of the tasks of this article is to uncover filmedamental principles
and morals upon which the Gadaa leadership is le$tad. In order to
know Gadaa principles, the researcher used to @esgtigns based on the
common fundamental principles most democratic ¢mtisins embrace.
Among others, fundamental principles such as rtilave, accountability
of state officials, transparency of government besses, principles of
equality, sovereignty of the people and supremddiie constitution are
the most notable ones. Based on the findings aedctmstitutional
principles enshrined both in the FDRE Constitutiamd ONRS
Constitution, a precise analysis is provided aevs:

i. Rule of Law: Conceptually, rule of law suggests that the lawliits

the sovereign in a society. As an idea, the ruldaaf stands for the
proposition that no person or particular branclgafernment may rise
above rules made by fairly and freely elected malitrepresentatives.
These laws mirror the morals of a society, and Western Democracy
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they are supposed to be pre-established, formalizesitral, and
objective. Everyone is subject to their dictatethim same way. The rule
of law, therefore, is supposed to promote equaiitger the law. Thus,
rule of law should be clearly differentiated froale by law; i.e. the latter
does not necessarily mean that the law is legignfat it might not
satisfy most of the desiderattin

However, the perception of rule oflaw among tiB®rana is a bit
different. According to one of my informants, rwélaw signifies not
only liability of individuals rather it also mearat everything and all
beings have rules. That is the law stands not doidythe benefit of
individuals or to discipline officials but it alsxtends to animals. In this
respect, the Borana say trederri muummee, seera sardeterally it
may mean as;a law for a minister is a law for a dog'The implicit
meaning of this statement is noted by Asmarom Hewe: in principle,
people are not required to raise dogs, some dog stomnot, but those
who do have an obligation to feed them irrespeabivihe fact that there
are leftover foods or not. That is why the Borataes that there are laws
for everything, even for the d®y In a nutshell, the idea here is that the
concept of rule of law is perceived not only as e is superior to any
person but it also extends to natural world (angnhalience, it considers
natural being not mere object of law but as subpédaw. The principle
of rule of law is at the heart of the Gadaa demmcrAccording to one of
my informants the rule of law is entrenched valmeoag the Borana
society to the extent that tibba Gadaa himself is subject of the same
laws as ordinary Borana. For example, Alsha Gadaa and his cabinet
are answerable to the Gadaa General Assembly in rthd

of his term office. That is, politically speakinthe supervision of the
conduct of Abba Gadaa by Gadaa General Assembly is the principle
than exception.  And legally speaking, where th&adaa leaders
commit serious offences they will be punished eaxa eventually be upr

% Leon Louw, What is the Rule of Law?(African Remid Meeting of the Mont
Pelerin Society Nairobi, Kenya,2007).
0 Asmarom,Supra note 4p201.
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ooted from the office. This is a clear indicatidngenuine rule of law as
opposed to rule of men.

Obviously, the FDRE Constitution stipulates tled Prime Minister and
the Council of Ministers are answerable to the Howd Peoples
Representatives (HoPR).Likewise, the ONRS constitution states that
the president is answerable to the the Council tateSChaffg (Article
72(2) of FDRE Constitution and Article 57(2) of ONRConstitution).
However, to the question how and when the leadeteeocountry and
the regional state can be impeached by the pantitiare regional state
council respectively is not clear. Even the ternpeéachment is not
provided in the DRE Constitution: it is ambiguouskated as, “[. . . ]
responsible to the House of Peoples' Represersdtf?en this respect,
one may consider the Ethiopian House of PeoplegteRentatives as a
‘rubber stamp’.

ii. Principle of Single Term Office: When it comes to the term office of
the Abba Gadaa, the Gadaa constitution is straight forwdrds not
ambiguous as the incumbent FDRE or ONRS Constitstids discussed
elsewhere the term of office of thhdbbaa Gadaa is limited to a single
term office for eight years. It is one of the méshdamental and well
observed principles across the Oromo land histiyi@and currently at
work among the Borana people Hence, an electeflbbaaGadaa and
his cabinet shall only serve one term office. Thisr@o history in the
Gadaa democracy where this principle has beengressed among the
Borana. However, from the focus group discussidd gth the elders
from the Guiji reveals that this principle is notsebved among the Guiji
people (members of the discussion were A, B, CE@nd F). AnAbba
Gadaa may stay on power for even thirty years. Tact was also
supported by one of my informants from Guiji society

®1 The 1995 Constitution of the Federal Democraticpubdic of Ethiopia,
Proclamation No. 1/ 1995, Art.72(Eederal NegaritGazeta Year 1, No.1.

%2 |bid: Article 72(2).

®*The Borana people's experience indicates thatl#twe @mnd the date of transfer of
power are fixed so that even a single day to stgpoiver after the end of the term office
may not be tolerated.
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Every Gadaa leaders remain in office for a formghteyears after which
they have to hand over to the incoming Gadaa affidhrough a formal
handing over ritual ceremony. Instead of re-elgctime same person to
the same office, like for instance the case of W@#ere a president can
be re-elected and serve two terms (eight years),Ghdaa version of
government provides a single term office of eiglgang with the
mandatory requirement of checking tidba Gadaa in power in the
middle of his term office. The principles of acctallity and
impeachment of the Gadaa leaders, as discussed,l@tm supplements
the absence of re-election of the leaders. Oneiroagine the cost of
election campaigns different political parties makeery five years in
Ethiopia. Even in the US, for example, the fourttayof the first term
office of the US president is occupied with re-&@t campaigns, fund
raising and other similar activities. Under Gadgatemm, the General
Assembly serves this purpose (assessing the peafmenof leaders' in
the first-half of the term office); it may endordbe presidents’
continuation or uproot a leader before completibhis term. .

Unlike the presidents and premiers across sub-8ahrican countries,
where they stay on power for unlimited period ohdi the single term
office principle under the Gadaa leadership revaalscredible value of
democracy. It is evident to see the price Africyspaften for the
longevity of the term of office of its leaders. Gader the following
comparative chronological term office among the B8)iopia and the
Borana leaders:
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US Presidents | Term | Politica Ethiopian Borana Term | Bora
Office I Leaders Leaders Office na
S Parties Moei
ty
Herbert Hoover| 19294 Republi| H/Sellasie | Bule 1929-36| Sabh
33 can Dabbasa 0
Franklin D. 1933- | Democr| H/Sellasie | Aga Adi 1936-44 Sabb
Roosevelt 45 at 0
Harry S. 1945- | Democr| H/Sellasie | Guyyo | 1944-52| Gona
Truman 53 at Boru
Dwight D. 1953- | Republi| H/Sellasie | Madha | 1952-60| Gona
Eisenhower 61 can Galma
John F. 1961- | Democr| H/Sellasie | Jaldessa| 1960-68| Gona
Kennedy 63 at Liban
Lyndon B. 1963- | Democr| H/Sellasie | Gobba | 1968-76| Sabh
Johnson 69 at Bulee 0
Richard Nixon 1969-| Democr| H/Sellasie | Gobba 1968-76 | Sabh
74 at Bulee 0
Geral Ford 1974-| Republi| Col. Mengistu| Jiloo Aagaa 1976-84 | Sabh
77 can 0
Jimmy Carter 1977- Democr| Col. Mengistu| Jiloo Aagaa 1976-84| Sabh
81 at 0
Ronald Reagan 1981t Republi| Col. Mengistu Boruu | 1984-92| Gona
89 can Guyyo
George H. W. | 1989- | Republi| Ato Meles Boruu 1984-92 | Gona
Bush 93 can Zenawi Guyyo
Bill Clinton 1993- | Democr| Ato Meles Boruu 1992- | Gona
2001 at Zenawi Madha 2000
George W. 2001- | Republi| Ato Meles Liiban 2000- | Gona
Bush 2009 can Zenawi Jaldeessaa 2008
Barack Obama| 2009; Democr| Ato H/M Guyyoo 2008- | Sabb
present at Dessalegn Gobba present| o

Table 1 Comparative

America, Ethiopia and the Borana.
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The term office of the FDRE Prime Minister and teem office of the
ONRS President are ambiguously provided in the FIQREstitution and
ONRS Constitution. Article 72(3) of the FDRE Cotgiion reads:

“Unless otherwise provided by this constitutioe term
office of the Prime Minister is for the duratiohthe
mandate of the House of Peoples' Representdtives’

This provision with slight distinction is also pided under Article 56(2)
of ONRS constitution as, the term office of the gmlent is for the
duration of the mandate of the Oromia State Coufitiese provisions
are ambiguous, indirect and implicit. That is, sirtise term office of the
HoPR and the State Council is five years one caalgl that the term
office of the heads of governments is also fiveryé&ee: Article 54(1)
of the FDRE Constitution). Besides, Article 56 bétFDRE constitution
allows the formation of executive power by a poétiparty that has got
greatest number of seats. By implication, as loegoae party could
repetitiously win elections and inevitably endutes mandate of HoOPR
irrespective of the change of its members, the teffiroe of the premier
will also sustain for indefinite period of time. \i¢h means, if a political
party could win for a half of a century to comerthbe term office of
the premier may remain so. If so, the demarcatioteron office would
be at the personal decision of a leader than datishal limitation.
Nevertheless, unlike the premier of the FDRE, th&lRS have
experienced s presidents over the last two decades.

iii. Minority Rights in Majority Rule or Consensual Democracy:
Unlike any modern democracy where minority rights @ot given voice,
the Gadaa System embraces the minorities' viewsughr its General
Assembly meetings. For example, a single opporsestiificient to stop
the most serious measures. Hence, in Gadaa demperaat matters is
not only overwhelming majority decisions but alsenamities’ views

% Hassan Ali (1992-1995), Kuma Demeksa (1995-200ahedin Sado (2001-2005),
Abba Dula Gemeda (2005-2010),Alemayehu Atomsa (ZI31) and Muktar Kedir
(2014 — present) (Source: World Statesmen.Org).
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have to be convinced to be part of the majorityevéts soon as thebba
Gadaa hears the view of an opponent, he says thd wafocustom:
gabadhe(stop the discussion). The chair person solemabtgones the
session to another day until consensus is readhdtlis regard, Gadaa
System potentially relies on deliberative systerd irere must be ‘full’
consent to pass any binding laws. Therefore, awg lsassed by Gadaa
General Assembly would not have serious deficitsmapplication since
it is unanimously agreed law than imposed one. ddreept of majority
rule and quorum does not exist in Gadaa democr@rye of the
drawbacks of the Gadaa General Assembly is thatiine consuming as
compared to modern parliamentary system where majeote fastens
the decision to be passed. The principle leadirey @adaa General
Assembly is not majority vote, but consensus.

Building consensus requires members ofGuenigayoconvincing every
deviating member and consequently it consumes tiDespite its
limitations, consensual or deliberative democrasyfar better than
majoritarian democracy, especially in relation totpction of minorit{y®

rights® In contemporary political system, establishing ilwkhtive

parliament is challenging given the diversity ofnorities interests
especially in multi-ethnic country like Ethiopia.oiever, at a regional
state level consisting homogeneous society, ORNSample, viable

® The term minority is used in UN Human Righsystem refers to national or
ethnic, religious and linguistic minorities. Besms that recognition of minority status,
be it national or ethnic, should be based on:aibje criteria such as: non-dominance
in terms of numbers or political power and possegdlistinct ethnic, religious or
linguistic characteristics and as well as a&me subjective criteria of self-
identification, i.e., a will on the part dhe members of the group in question to
preserve distinct characteristics. However, it regjgaution that sometimes indigenous
peoples large in number but lack power amarginalised by small groups
holding the power. Therefore, minority need netdnly in terms of number but also of
power. See: UN Declaration on the Rights ofrsBes belonging to National or
Ethnic, Religious and Linguistic Minorities #Apted by General Assembly
resolution 47/135 of 18 December 1992

% Wheatley, Steven, Deliberative Democracy and Miies; European Journal
of International Law(2003) Vol. 14, No. 3, pp. 507-527. See also: Noel Alain
Democratic deliberation in Multinational Federatid@ritical review of International
Social and Political Philosophy(2006ol. 9 No. 3 pp. 419-444.
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(i.e., time efficient and representative) delibeetdemocracy can be
sought.

iv. The Principle of Accountability: All Borana are equal before the
Gadaa laws irrespective of their social statushen community. Gadaa
laws are above all. Even tiAdba Gadaa himself is subject to the same
punishment as all other Borana if he violates #vesl same laws, same
punishments. This is the evidence that shows usthigalaw is above
everybody including theAbba Gadad’. Gadaa leaders who engage in
malpractices such as miscarriage of justice antl dhbrt of their
mandates may be removed from the office throughrtie known as
uprooting Mmura harkaa fuuchwr Buqqisy. Once a leader is uprooted,
he will automatically lose official capacity and ban no longer decide
over any public cases. According to Borana the taproot puqqis)
covers not only the impeachment and removal of da@deader from
holding any public office but it also extends ts bifspring. Although an
uprooted Gadaa leader may exceptionally be forgasah reinstated to
his previous position, it is not always the caser. iRstance, where the
degree of the wrong committed by a Gadaa leadsudh serious as to
against humanities and national security, theretinayuld not be a space
for forgiveness. According to the oral traditiontbé BoranaAbbaGadaa
Wale Wachu (1722-1730) first, he ordered an un-aioh& war in which
the incoming de fact) Abba Gadaa was killed for nothing. As a
consequence the national security and peace wade mdpardy. Second,
he ordered to prohibit a pregnant woman from uswager for domestic
consumption and for her domestic animals. Considehe gravity of the
case the Gadaa General Assem@ymigayo)did not only uproot him
and his council but also punished him to exile friv Borana land. The
Borana saying in this regard read&Vale Wachu warri chuf sitti orriie
which means, Wale Wachu, all the people have egtcagou.

In every mid-term oAbbaGadaa's office (i.e. in fourth year) the Gadaa
Council convene to the whole society where eachihefn begins to

%7 Bassi, Marco, Decisions in the Shade: Political daridical Processes Among the
Oromo-Borana ( Red Sea Press,2005), P. 200.
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confess publicly and in detail the faults whichxperience and lust for
wealth have rendered him culpable, and promise®rget them, by
virtue of equity and moderation, during the secomalf of the
administration period. This is clearly where thAbba Gadaa and his
cabinet are held accountable in a transparent d@idepeople can check
up on his performances for the last four year amsddetermination to
perform better in the remaining four year term a#fi Thus, instead of
electingAbbaGadaa every four years they have devised a systeanew
he can be checked and finish the single term offgig points can be
noted from this principle: transparency, rule bgple, serious offense by
Gadaa officials is no excuse and faults due to tHokxperience may be
forgiven, single term with mid-term supervisidn

v. Period of Testing and Different Electoral View:The most common
understanding of election in West political cultaewell as in academia
is that any citizen can compete to be a leadercamdwin an election
based on his charismatic, skill of speech and peisexperiences. This
is completely different from the principle of elest under Gadaa
System. What matters according to Gadaa is not amgrsonal look or
skills but more attention is given to the pragmatature of a leader. In
short, the people have to know him not in theory ipupractice. As
several literatures on the Gadaa system indidagetime of election of a
Gadaa leader takes place at the fourth Gadaa goadmonly known as
KuusaGadaa grade. However, it is only at the sixth Gagiade known
as theGadaathat thede factoAbbaGadaa can take power through power
transfer ceremony. That is, their service at thatfo (Kuusg and fifth
(Raabg Gadaa grades is a testimony to be honorably unated to the
office or banned from coming to power. One couldgme if the modern

8 Asmarom,Supra note 4PP214 -215.

% |t is vital to note here that; first, the proceelaf removing a Gadaa leader from the
power is transparent function of the Gadaa Gerisaémbly. Second, the purpose of
removing an official through public process is &asure that morally upright elders and
officials are the ones who adjudicate cases assbeg good example and represent the
ideals of virtue that uphold the aspirations of Bdirana to be at peace in a just and
secure environmentThird, the idea of uprooting is not based on firgrgdismissing a
leader from the office. It is rather devised ints@cway that such a leader loses power
to decide on natural resources, human relatiorigigad and legal matters.
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nation states adopt this value in a sense tkat factoleader elected five
or ten years ago could only come to power baseti®machievements.
The Borana describes giving a political power tteader without pre-
testing him as: “electing a man after hearing hime gself-praising
speeches is no wiser than marrying a woman aftechivegy her sing and
dance in the company of a crowd of admiring was'iGr

Vi. Principle of Division and Separation of Power:Division of power

and separation of power are two distinct concepideu the study of
constitutional law. The former represents the poslistribution between
a central organ and its constituents. Hence, at \ertical relation which
may also extends to division of power. In casehef ¢urrent Ethiopian
federal system separation of power refers to azhotal sharing of
power among the government bodies (i.e. legislatesecutive, and
judiciary) at the federal and regional states levdiereas division of
power refers to the vertical constitutional poweaisng between the
federal and regional states.

Nevertheless, does the concept of division of poimeits strict sense
exist in Gadaa governance system? The answer $o qhestion is
positive, however qualified. That is, the conceipthe division of power
(vertical) between the centre and regional staw®ws a different
approach as compared to modern system. Unlike ithgah of powers
between the federal and the states, the GadaanSystedivision of
power follows generation and age-group based palivésion. It is the
type of division of power in which every citizenvimlves actively in
political and legal affairs of their country. Oné tne advantages of
division of power across the generation has gredtievin creating
egalitarian society. That is, all inclusive poldicsystem in which all
citizens (can shoulder responsibilities and begints) are stratified and
powers distributed to them. This is the main gyabf the Gadaa

0 SeeSupra note 550nce Gadaa leaders are elected at the fourthaGadde they had

to serve the people and could build trustworthinassountability, diligence and above
all exhibit their capacity to defend the Gadaa tiam#on. Hence, the six months or
more election campaign which might work in modediitigal system is not adequate
under the Gadaa leadership to entrust a highestigxe authority to a politician.
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democracy. In developed and developing countrieg, $ystem of
governance, the issue of inter-generational inétyuare incumbent
puzzle to the extent that redressing the inequisigfmost impossibl&

Vii. Presidential-Parliamentarian Form of Government: Gadaa
System of governance can be considered as polysepathat is,
governance by more than one head as opposed tosemmalous (i.e.
single head) led system of governance. Asmarom sndbat “in
polysepalous democracy one cannot find a monoliisiate’ which
crushes all power that is hierarchically subording it">. Put it
differently, it is distinct power division (vertiteébetween the center and
constituencies, in our case, between moieties) sapération of power
(horizontal: among the bodies of the governmenhjgsly respected. All
the constituencies (the moieties) and clans' reptasives and all bodies
of Gadaa assemblies (senior council and junior citg)n the office of
Abba Gadafite (a president at apex), and the Gadaa General Adgem
follows functions interdependently. HoweveAbba Gadaa has no
authority to crush all the authorities of the cleouncilors and Gadaa
councilors to undertake whatever he feels rightc@ntrol all powers to
the extent that all other Gadaa organs and institsitcould not perform
independently for the good of their clans and nyoigtnot the nature of
Gadaa democracy at all. Unlike the direct elechbrisadaa leaders by
the people, the current Ethiopian premier is etkdtairectly, that is
conducted through the HOPR. In the same tokenQOINRS President is
nominated and elected by the State CoUhcihis is perhaps typical
nature of parliamentary form of government. In mtestial form of
government, a directly elected president will be liead of state as well
as head of government. Both the presidential systemd the
parliamentary system, have their own pitfalls aimdithtions. Among
other things, parliamentary form of government dvantageous to a
country ethnically divided and it is efficient iartns of legislative action

L AsmaromSupra notet.

21d., p196.

3 See: Article 73(1) of the FDRE Constitution andiéle 56(1) of the ONRS Revised
Constitution.
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since the executive body is entirely based on #rkgment. However, its
main disadvantage is that the election of the peemsiindirect so that its
direct responsibility to the people is loose as parad to presidential
systeni’. In contrast, in presidential systéhthe president is mostly
elected by direct or direct-like popular support airectly responsible to
the people. However, unlike parliamentary systdns less efficient in

speedy legislation and less accountable to theresgfj The nature of
Gadaa System resembles to both presidential atidmantary form of

government. That is, it may be likened to presidéstystem especially
in a relation to the direct election of its lead@bbaaGadaa and the two
vices) by the people for a fixed term office. Howewvhen it comes to
the responsibility of Gadaa leaders to the Genaszlembly and their
membership of the Gadaa Assembly it exhibits tretufe of distinct

parliamentary system. In this sense, the Gadaargment can be
regarded as presidential-parliamentary syStem

Now, the point is whether ONRS could adopt the @Gadavernance
system which has presidential-parliamentary natmigue to the federal
government. Academically speaking, as far as tgonal state forms of

™ One of the advantages of the presidential forngmfernment is the fact that the
executive is stable by virtue of a fixed term ppliSince the existence of the executive
does not depend on the congress's power, it is siabde than the parliamentary form
of government where as a premier can be dismissethyatime. As the president is
directly chosen by the people, it is argued bypteponents of this system that there is
a high tendency for the system to be more demacthtin a leadership chosen by a
legislative body, even if the legislative body vigelf elected, to rule.

" In presidential system the president enjoys ulingower. S/he owes a complete
political responsibility for all executive actionshe president appoints secretaries who
are heads of his executive departments. Membetkeotabinet and they serve at the
pleasure of the president and must carry out tlieipe of the executive and legislative
branches. However, the presidential systems fratyuesquire legislative approval of
presidential nominations to the cabinet as well@sous governmental posts such as
judges.

s Arend Lijphart, Parliamentary versus PresidenGalvernment (Oxford University
Press, USA, 1992).

" In a presidential-parliamentary system, the moflehe presidential election is
identical. The president gains office via a directirect-like popular election. The term
of incumbency is fixed. The president can dissollie parliament, or has some
legislative powers or both (Aurel Croissant/WolfgaMerkel See:http://library.fes.de/
les/bueros/philippinen/50072.pdf., Accessed Apri2@12).
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government do not contravene with the federal ctutisin, there is

nothing wrong to form distinct form of governmeiitis not up to the

FDRE Constitution to decide whether the ONRS pretdichas to be
elected by the Oromo people directly or by ONRS r@@duthough the

latter's constitution provides for election of theesident by the State
Council. Moreover, it is justifiable for ONRS toate the system of
governance to the Gadaa government and the rediwsti of this

system as part of revitalization of political hage and eventually
supplementing the essence of federalism, i.e. pratsen of diversity in

the federation. In particular, it would constitutproper state
constitutionalism where diverse regional consiitusi gears towards
betterment of the federal constitution and it maguge the autonomy of
ONRS as opposed to incumbent federal structure.

4. FORESEEABLE PROSPECTS AND PITFALLS OF
ACCOMMODATING GADAA SYSTEM OF
GOVERNANCE

4.1. WHETHER DEMOCRATIC RIGHTS OF OROMO-
WOMEN BE IN JEOPARDY

The Gadaa System of governance has been criticieedgender
insensitivity and it is a common critique against This critique is
commonly backed by western political culture arukdal democracy.
However, women's social reality among indigenouspfes needs to be
approached cautiously. The reason is that demoaiglits of indigenous
women are intertwined with the beliefs and différetorld views which
differ from the West. Hence, the danger of intetipge certain norm
through the lens of one's own norm (for exampleough Western
values) has its own contribution to such criticism.

The Gadaa leaders in Borana are well aware ofchimsmon criticism.
One of my informants (informant R) stated that wanae source of
everything! Even thébba Gadaa, the great leaders of the Borana, were
given birth by women. He concludes that women opexil place in the
Borana society. To the question | raised to theamants that whether
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a woman may be elected to the office of Abba Gdtither of Gadaa),
they reply that, they do not haw¢aadha Gadaa meaning mother of
Gadaa in Gadaa system (Informants R and S). Bubbtige informant
(informant R) substantiated his view that the vafeelected Abba Gadaa
is equally treated like the Abba Gadaa himself.

My informants while answering to the question whymen are excluded
from Gadaa System, they state that the reasorsnavedded in cultural,
socio-economic, and biological factors. In partculthe Borana are
semi-nomadic people surrounded by different etgniecips where strong
leadership needs to be in place, in the face afhels and wars against
intruding neighboring groups. In this regard, mgknerations’ role is
always at fore front. Furthermore, Gadaa systeragagéing by itself is
barrier to women patrticipation: women need to diwréh to children and
to look after them which will not be respectedniéy had to pass through
all Gadaa grades like the men do. Nevertheless,ngntbe Borana
women do participate in political activities indity through their song
calledkarile. In their song, they use to criticize the poorisiens made
by men. By doing so, they can force Gadaa leadeatter any honorable
decisions. Among other Oromo groups women are agwesented
independently through a tradition siqqe® through that they may
influence the Gadaa Assemblies. However, are theffieing systems to
guarantee Oromo-women political rights? Obviouslgey are not
adequate. Thus exclusion of women from Gadaa ealitsystem is
clearly a weakness that cannot be undermined.

8 Sigqge (a stick) not merely is a term for material symbiblrather refers to an
institution, to women's organizations excluding merich has both religious and
political functions (Ostebo 2009: 1053). Ostebospres the role oSiqgegiven to a
woman married througBiqgemarriage; it represents respect, special rightwarhen,
and women married b8iqgeforms a separate category (institution) so thair thights
are respected both individually as well as colledi. Kuwee Kumsa also states that
“married women have the right to organize and ftanSiqgesisterhood and solidarity.
Because women as a group are considered ‘nonvedathalagad and excluded from
the Gadaa grades, they stick together and courdnenanother through the Siggee"
(Kumsa 1991).
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4.2. WHETHER GADAA SYSTEM WORK ONLY IN
SMALL COMMUNITY

Another critic against Gadaa democracy is relatedits scope of
applicability. This argument holds that Gadaa Sydbest works in small
community than at country or even regional levdle proponents of this
view erroneously conclude that Gadaa is meantdoallpeople. Among
others, Hassan Mohammed argues that *. . . theesyseems to have
worked ideally for small groups whose members kreaesh other and
met face to face when the situation demanded. Witrge group spread
over a wide territory the system did not work efife@ly. Instead of
having one supreme assembly, several competingnatise sprang up
in different areas. That is why, although the Oromation was under a
single Gadaa System, they did not have a commogrrgment; instead
they had what became the confederacy governmertdassan
Mohammed 1990: 12). Basically, Hassan is not dentie fact that the
Oromo people were ruled under one Gadaa Systerarra¢hargues that
the system had confederacy than centralized forgoekrnment. This
argument, however, is defective due to the follguieasons:

First, the existence of several autonomous assembliessaathe Oromo
land, historically, signifies its nature than itsnitation. Hence the
absence of strong central institution that pulls altonomous Gadaa
Assemblies across Oromo land under one umbrellangasiue to the
fact that Gadaa only works in small community ratlite was for
historical and political reasonSecond Gadaa, as a system represents
knowledge of governance that can be used in smékge community; a
profound knowledge or idea has no boundary whethervolved in US
by political scientists or by semi-nomadic peopleEast Africa. Hence,
as far as the values and principles the Gadaar8yatabrace is universal
democratic traits, it can not only be meant for kis@ale community. In
this respect, Asmarom rightly asserted that one esn think of the
Magna Carta in England or the Athenian direct deanmc limited to a
single city state were all small scale societied #s justifying small
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scale par excellenfe As that did not prevent modern nation states to
borrow principles of democracy from Greek, so wihats prevent us to
borrow the principles of Gadaa democracy today?

4.3. EMBRACING POSSIBILITIES AND OVERCOMING
TENSIONS THROUGH FEDERALISM

Contemporarily, institutional transformation andpbgation of Gadaa
governance system at regional state level seemisaieridea in light of
ethnic federalism prevalent in Ethiopia. In prifeipfederalism is about
self-rule and accommodation of diversity in unitigat is, diversity in
systems of governance and plurality in laws andatthaption of distinct
constitutions in a federation. When it comes tdural rights, the feature
of federalism Ethiopia exhibits today is multicuilfederalism or what
Lawrence Friedman calls “cultural pluralism” wleerdocal states are
given mandate to promote their own language aniialgef®. However,
federalism in contemporary Ethiopian constitutionalystem is
characterized by power centralization in some Cas#s this regard, it
would be challenging to institutionalize genuin@lyral legal systems.
Keller puts this fact as follows: “[. . . ] witthe exception of linguistic
and cultural autonomy, so far the constituent memloé the ethnic
federation cannot exercise administrative and igalibautonomy [. . . ] an
asymmetrical form of federalism that was overlytcalived and operated
almost like a unitary centralized stdte"

Having said so, there are possibilities for regiostates, for example
ONRS, to enact its own constitutions different frotine federal
constitution both in its form and substance withlorgaching the federal

" Ibid.

8 Friedman, Lawrence M., The Legal System: A So8alence Perspective (New
York: Russell Sage Foundation, 1975).

8 Obviously the 1995 FDRE constitution declares féweral system. As such, states
are given different areas competences (See Art52eosame constitution). However,
the constitution assigned some important powers liknajor revenue sources to the
federal government.

82 Keller, Edmond, Understanding Conflicts in the Rl@f Africa (in Chandra Lakha
Sriram and Zoe Nielsen, Exploring Sub-regional GonfOpportunities for Conflict
Prevention. Boulder, Colorado: Lynne Rienner Phiglis, 2004), p. 38.

34



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

constitution. Furthermore, the plurality of statamstitutions, for instance,
is very essential for the enrichment of the fundataleprinciples of the
federal constitution itself. It also helps the ddngnts of the federation
to exercise their power on matters that are spettftheir region. And as
a result, it could have eventually facilitated amvieonment of self-
reliance and effective self-governing regional egtatAccording to John
Rawls, pluralism of laws is advantageous “for pms and courses of
action likely to be effective and politically posk as well as morally
permissible for that purpos&® Therefore through legal pluralism, a
subsidiary to federalisff, accommodating Gadaa principles is justifiable
for efficiency and legitimacy purpose.

4.4. THE PRINCIPLE OF GREATER PROTECTION:
GADAA DEMOCRACY AS GREATER PROTECTOR
OF A DEMOCRATIC CONSTITUTION
A great lesson can be learnt from the U.S. expeeeof federalism
especially when it comes to constitutional pluralis The state
constitutionalism in the U.S. is found on the pmhe of greater
protection; that is, in the adoption and interpreta of the states
constitutions, the guiding principle is the greapeotection of the US
federal constitution. For instance, where the ppiles a state followed is
fundamentally sound and more progressive thandterél constitution
is, then it is justifiable to adopt it even if at&'s constitutional principles
are different from the federal constitution. Whitkealing with dual
constitutionalism Judith S. Kaye states that statats in the U.S. have
always tended to read their constitutions in ortterprovide greater
protection than found under analogous provisions tlé federal

8 Rawls, John, The Law of Peoples (Shute StephenSarshne Hurley (eds.), On

Human Rights : Oxford: Basic Books,1993), P. 68

#Federalism and legal pluralism are inextricablkdid concepts. That is, where there is
division of powers between the federal governmeidt its constituents the existence of
plural legal systems is inevitable. Obviously, ddoents of the federation could have
different laws which inherently follows from the wers and functions allotted to them
in the federal constitution. For example, the donsof legislative power between the

federal government and the constituents inevitablbws states to enact their own laws.
This, in effect, results in formal legal pluralism.
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Constitutioff®. In this regard, the principle of greater pratattquite
works in case of US since the common law legalesystllows the state
courts to adopt liberal constitutional interpredati However, when it
comes to the case of Ethiopia, the power to ingtrghe federal
constitution belongs to the House of Federatioprasided under Article
62(1) of FDRE constitution. In the same way, thev@oto interpret the
ONRS constitution belongs to Constitutional Intetption Commission
as provided under Article 67(1) of ONRS Constitatiblence, the means
through which state constitutionalism may stand the greater
protection of the federal constitutional principiesnot through regional
state courts, instead it is through Constitutionimterpretation
Commission.

The fundamental principles Gadaa system embracdeaagarded as it
stands for the greater protection of a democrabaostitution. For
example, one could think of the principle of eighars single term office
of the leaders (setble 1); the principle of pre-testing an individual
before being elected to the office, the principle impeachment of
leaders and others. Hence, as any indigenous vialwesitravention with
universal principles of human and political riglu@nnot be relied on,
indigenous principles that can enhance good gonemand democracy
cannot be relegated. Therefore, as indigenoudutistis of governance
inform modern governance system, the later alsos:dbeth driving
towards the greater protection of democratic huwznes.

5. CONCLUDING REMARKS
Throughout this article, | have attempted to disciie tension between
two systems of governance: indigenous versus modahestitutions of
governance. Gadaa System embraces fundamental deimmagurinciples
such as rule of law, principle of single term oficprinciple of
impeachment of leaders, pre-testing future leadatsothers. However,
Gadaa system has limitations such as the exclugismomen from direct
political decision-making process. Given the raaafions to the

8 Kaye, Judith S., Dual Constitutionalism in Pragtimd PrincipleSt.John's Law
Reviewl 987, pp.399-429.
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drawbacks, | have argued that, there is no reason @adaa system
could not be a viable constitutional model ir'2¥ntury Ethiopia. In
particular, as ethnic federalism recognizes disiteoess of peoples’
culture, language and historical background, foromg} reason,
indigenous peoples' institutions such as Gada&msykas to be allowed
to function ‘formally’ along side of modern constibns, or embraced by
modern constitutions pragmatically for there aracgs to incorporate it
under the context of constitutional pluralism.

Therefore, under the incumbent federal system bifogta a pragmatic
policy that accommodates Gadaa system of governandea serious
action that constitutes government bodies builtGatdaa principles are
essential for full-fledged and inclusive democradgwever, until today,
indigenous knowledge of governance is relegatethgps because of a
prevailed fallacious impression that indigenous pbess values are
stumble to democracy and/or development. Howevhrs farticle
indicated that it is quintessential to revitalizadaa democracy leaving
behind hastily generalizing it as contrary to deraog, or as if only
meant for small community. Thus, | argued thatedefal system has to
accommodate Gadaa rule into thé' Ethiopian constitutional order. To
materialize this, the federal as well as ONRS gowemnts shall be
committed to that end and looking beyond mainteaafdhe status quo
for the best interests of today’s people and geiogiImto come.
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