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1 INTRODUCTION

The African Charter on Human and Peoples’ Rights {the Charter) is a
unigue document. It has been subjected to much criticism for the vague
language in which the various rights have been couched, the over-broad
claw-back clauses, the inclusion of non-tradinional peoples’ rights and for
the weak, politically controlled mechanisms provided for its enforce-
ment, Yet, | believe the Charter can be viewed as a new kind of inter-
national human rights treaty. a treaty that requires the development of a
more nuanced and theoretically consistent understanding of the nature
and scope of the human rights ebligations contained in it. At the heart of
this unique document is an endorsement of the idea of the interdepend-
ence and indivisibility of the various kinds of rights, which are tradition-
ally classified into discrete groups and viewed as having their own
character and enforcement potential. In this article | focus on one such
graup — social and economic rights - but in a way that rejects the tradi-
tional distinction between the various kinds of rights and embraces an
understanding of the rights in the Charter as being truly interdependent
and indivisible. 1 argue that the Charter is unigque amongst regional
human rights instruments in that it makes no distinction between vari-
ous kinds of rights, and that the scepe and content of these rights should
therefore be interpreted in a way that makes sense for all the rights
cortained in the document. Although T therefore focus on social and
economic rights, [ do so with reference to all rights contained in the
Charter.
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2 THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS

2.1 Historical context

The Assembly of Heads of Stale of the Organisation of African Unity
{OAU) - the predecessor Lo the African Union - finally adopted the Char-
ter in Nairobi, Kenya, in 1981 after a long and arduous process which
began in 196! when more than 200 lawyers, judges and academics,
gathered under the auspices of the International Commission of Jurists,
first called for the establishment of an African human rights treaty.” But it
took some concerted pressure from the UN® to get the Heads of State
moving, as many of them viewed the proposed human rights treaty for
Africa with suspicion and suspected that it would constitute an attack on
the sovereignty of their respective states.” By 1979 the work of the UN
started paying off, when the Assembly of Heads of State of the OAU set up
a warking group chaired by justice EK Wiredu of Ghana 1o make further
prepoesals for the establishment of an African human rights charter and

I African Chaner on lluman and Peoples’ Righis, adopted 27 June 1981, O.AU. Doc
CAB/LEG/6T Rev. 5 (entered into force 21 Qal 1986). For a general overview of the his-
tory of the African Charter see generally Chidi Anselim Odinkalu "The Individual Corn-
plaints Procedure of the African Conumission on Human and Peoples’ Righis: A
Prefiminary Assessmeit” vol 8 (1998) Transnational Law and Contemporary Problems
359 363, Nsongurua | Udombana “Towards the African Court on Human and Peoples’
Rights: Better late than never™ vol 3 (2000) Yale Human Rights and Devetopment Law
Journal 45 58, Richard Gittlemman “The African Charier on Human and Peoples’ Righis: A
Legal Analysis” vol 22 (1981 Virginia journal of internationa!l Law 667, and | Oloka-
Onyango “Hurman Rights and Sustainable Developinent in Contermporary Africa: A new
Dawn, or Retreating Horizons” vol 6 (2000} Buffalo Human Rights Law Review 39.

A the end of the Lagos conlerence (he participanis adopted a significant documnent -
the Law of Lagos - which can be described as the sced from which the African Charter
later grew. This document declared: “[[Jn order to give tull effect to the Universal Decla-
ration of Human Rights of 1948, this Conference invites the African Governments to
study the possibility of adopting an African Convention of Human Rights in such a
manner that the Conclusions of this Conference will be safeguarded by the creation of a
court of appropriate junsdiction and thal recourse thereto be made available for all per-
sens under the jurisdiction of the signatory States.”

See Law ol Lagos, Jan 7 1961 par 4, reprinted in vol 3 (1961) Journal of the Mternational
Commission of jurists 9 par 4.

2 In 1977, after the adoption of the International Covenants, the UN General Assembly
appealed 1o Siates in areas where regional arrangdements in the field of human rights
did not yet exist to consider agreements with a view to the establishment within their
respeclive regions of suilable regional machinery for the promotion and protection of
hurnan rights. See G.A. Res, 32/127, UU.N. GAOR, 32nd Sess, Supp. No. 45, at 149, U.N.
Doc. Af32145 (1977). In Seplember 1979, the UN once again convened a conference,
this time in Monrovia, to address the issuc of human rights protections with special ref-
erence (o Alrica. The conference produced the *“Monrovia Proposals for Seiting-up of an
African Commission on Human Righis™. See UN Serninar on the Esablishment of Re-
gional Commissions on Human Rights with Special Reference e Africa, J.N. Daoc.
STHRSER.AM (19793 Both the draft and final Monrovia Proposals are reprinted in BG
Ramcharan “The Travaux Préparatoires of the African Comrnission on Human Rights™
vol 13 (1992) Human Rights Law fournal %07 310-314 annexes Il-11l. See generally
Udombana, supra note | at 59.

3 Tunguru Huaraka “Irnplemeniation Mechanism in the African Chaner on Human and
Peoples™ Righis™ in The African Charter on Human and Peoples’ Rights; Development, Con-
text. Significance 70 72 (African Law Associalion {ed) 1991).
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commission. The Wiredu proposals formed the basis of the draft charter
prepared by the Keba M’baya Committee at the request of the OAU
Secretary-General and discussed at three QAU ministerial conferences, in
Dakar in 1979 and in Banjul in 1980 and 1981." The OAU finally adopted
the Charter in 1981, achieving a milestone in the evolution of human
rights protection at the regional level in Africa. The document to a large
degree reflecis the political reality of Africa as it existed in 1981 and thus
differs markedly from the universal human rights documents as well as
from the other regional human rights treaties. Steiner and Alston de-
scribed the Charter thus as “[tlhe newest, the least developed or effective,
the most distinctive and the most controversial of the regional human
rights regimes™ .

The Charter came into force on 21 October 21 1986, providing for “hu-
man and peoples’ rights” 1o which the OAU member states party to the
Charter undertake to recognise and give effect. The OAU has since been
replaced by the African Union and the latter is now far all intents and
purposes the guardian of the Charter. Only Eritrea” of the current member
states of the African Union has yet to ratify the African Charter. Morocco
pulled out of the OAU in 1984 when the organisation recognised the Sahrawi
Arab Democratic Republic” and, as such, is ineligible to ratify the Charter, to
which anly member states of the now African Union can be party.”

2.2 Structure and content of the African Charter

2.2.1 Background

The Charter came into existence in Lhe aftermath of the devastating
colonial period at a time when most African states had gained their inde-
pendence from their previous colenisers.” The colonial period was charac-
terised by a complete negation of respect for human rights and often
required the prommulgation of draconian “security”™ laws, outlawing free
speech and free political association and sanctioning detention without trial
and harsh penalties for any form of political protest.” Colonial accupiers

Udombana, supra note 1 ar 59

Henry | Steiner & Philip Alston Internutional Human Rights in Context (1996) 689,

Ethiopia is the mast recent country te ratily the Charter. It did so in June 1998,

The Saharawi Arab Democratic Republic (SADRR) is the official name ol the territory

otherwise known as Western Szhara. It was admitted into the OAU in Februaty 1982

aller being recognised by 26 member states of the Organisation, a majority ol the then

wial membership of 50 As a resulr, Morocco, which claimed sovereignty over Lhe

Western Sahara, decided to withdraw from the OALU, effective November 1985, For

a summary of the current status of the SADR, see “Desert Diplomacy™ vol 39 (1998) Af-

ricun Confidential 4, 4-5.

8 Charter supra note | art 1. See generally Chidi Anselm Odinkalu “The individual
complaints procedurcs of the Alrican Commission on Human and Peoples™ Rights: A
preliminary assessment”™ vol 8 (1998) Transnational law and Contemporary Problems 359
362 363

9 By 1981 only South Africa, Namibia and Western Sahara had not obtained their indep-
endence.

10 Oloka-Cnyangu supra note | at 47,

-~ U
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often justified their occupations in altruistic, moralistic and religious terms,
but today it is well recognised that colonialism was primarily concerned
with economic exploitation of the territories under control of the various
colonial powers.'' Because the systern was ultimately aimed at the eco-
nomic exploitation of the colonies, it had little time for the recognition
and protection of rights that would threaten or undermine its primary
economic objective. Thus, far more money was spent on the social control
of indigenous populations (through spending on the police, the armed
forces and prison services) than on social service in any colony on the
continent. This resulted in an apartheid-like system based primarily on
race but reinforced by class, that resulted in highly stratified social forma-
tions and critically impacted the ethnic frameworks of the colonised
territories.” As Jalali and Lipset have pointed out, “[o]ver time such (colo-
nial) policies creared widespread economic and social disparities between
ethnic groups. Cerlain ethnic groups were selected as collaborators or
channels for the transmission of government patronage”." Many such
disparities have persisted into the post-colonial era, and this situation has
often bedevilled the governance of independent countries.” It must also
be remembered that at the time the Charter was drafted, most members
of the OAU were still very much concerned with the right 1o self-
determination. Many states had only recently thrown off the yoke of
colonial oppression and were eager to protect the developing and fragile
foundations of their own states. Many of the states - whose leaders were
mostly less than enthusiastic abour democratic practices now pressed on
them by colonial masters who themselves never adhered to them - also
showed an unhealthy preoccupation with their own sovereigniy and saw
this as justificanon for a sirict enforcement of the principle of non-
interference in the internal affairs of other states.”

Given this context it is not surprising that the Charter purports to repre-
sents a distinctly African conception of human rights, while at the same
time drawing inspiration from the Universal Declaration of Human Rights
and other international human rights treaties." But the Charter differs

11 See Theophilus Maranga “The Colonial Legacy and the African Common Market:
Problems and Chailenges lFacing the African Economic Community™ vol 10 (1993) Har-
vard Blacideiter jouraal 105,

12 Oloka-Onyanga supra note 1 at 46. For an analysis of how racial and economic consid-
erations designed by colonial powers atfected conceptions of inclusion and exclusion.
see Mahinood Mamdani Citizen and Subjeci: Contemporary Africa and the Legacy of Late
Coloniaiism {1996) 285-286.

I3 Rita Jalali & Seymour Martin Lipset “Racial and Ethnic Conflicts: A Global Perspective”
in Michael W Hughey (cd) New Tribahisms. The Resurgence of Ruace and Fthnicity (1998) 321,

14 Cloka-Onyanga stipra note 1 ar 47.

15 See Solemon Gomes Sensitivity to the Principle of Non-interference in the Internal Affairs
of States: A Polittcal Imperative (17-19 Feb 1993} (paper presented an the International
Negotiation Nerwork (INN) Consultation held at the Carter Centre, Ernory University),
quated by Oloka-Onyanga supra note | at 47 note 29.

16 See Bertrand G Ramcharan e Universahty of Human Righes™ vel 53 (1994) The
Review 105 112, See also African Charter on Human and Peoples' Rights. adopted
26 June 1981, QAL Doc, CABILEGHT!S, Rev. 5 (entered into force 12 Qcr 1986), re-
princed in 21 £L.M. (1982) 58.
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sharply from other regional human rights treaties. This becomes clear
from perusing its preamble, which endorses the right to development, the
duty to achieve the total liberation of Africa from celonial domination and
the need lor citizens o carry out their dwies. L is also reflected in its
endorsement of rights not only for “humans” but also for “peoples”’’ and
through its constant references to the phenomenon of African civilisation.
Thus, the [ifth paragraph of the Charter’s preamble stipulates as follows:

Taking into consideration the virtues of their historical tradition and the values
of African civilization which should inspire and characterize their reflection on
the concept of human and peoples’ rights

The Charter also emphasises the family, the community, and the stare,
and endorses the concept of self-determination.” The Charter furthermore
protects economic, social and cultural rights in addition to civil and politi-
cal rights.” It thus marks some conceprual distance from its international
precursors.” The Charter is definitely an instrument that is married to the
socio-cuttural context in which it was given birth.”

These distinguishing characteristics stem from the drafters’ intention
that the Charter reflect and emphasise the influence of African traditions -
to take “as a pattern, the African philosophy of law™ and o be designed to
“meet the needs of Africa”.” As was declared at one of the final drafting
meetings: “As Africans, we shall neither copy, nor strive for criginality, for
the sake of originality. We must show imaginatdion and eflfectiveness. We
could get inspiraticn from our beautiful and positive traditions. Therefore,
you must keep constantly in mind our values of civilisation and the real
needs ol Africa.”®

iy

17 For a dewailed discussion of the varions meanings of the 1erm “peoples™ as used in Lthe
Charter. see generally Richard Kiwanuka “The Meaning of ‘Pcople’ in the African Char-
ter on Human and Peoples’ Righis™ 82 Am [ {nt 1L (1988) 80.

18 Preambular par 7 of the Charter stipulates thar “Considering that the enjeyment of
rights and freedoms dlso implies the performance of duties on the part of everyone.” A
recent study on the phenamenon of duties in international lwuman rights law poloted
out that the: Charter contains a total ol 3 articles and 11 paragraphs devoted to (he issuc
of individual dities. Sce Danlel Petrasek nternational Council on Human Rights Poticy,
Tuking Duties Seriously. Individual Duties in International Law (A Commeniary} (1999 33,

19 See generally Obing Okerc “The Protection of Human Rights in Alrica and the Alrican
Charter on Human and Peoples’ Rights: Comparative Analysis with the European and
American Systems™ vol 6 (1984) Human Rights Quarterly 141, Weston et al “Regional
Hurman Rights Regimes: A Comparison and Appraisal™ vol 20 (1987) Vanderbilt fournal
of Transnatiendl Law L. 585.

20 For a comparative analysis with other regional instruments, see Obinna Okerre suprd
note 19 at 141

21 see Mohamed Komeja “The Alrican System of Human and Peoples’ Rights: An Anno-
tated Biblicgraphy™ vol 3 (1996) East African Journal of Peace und Human Righis 262
2673 -265, queted in Oloka-Onyangu supra note | at 49 note 41,

22 Mecting of Experts for the Preparation of the Dralt African Charter on Human and
Peoples’ Rights at | QAL Doc. CABILEGI67/3/key, quoted by Udombana supra note 1 at
60 note 80.

23 Ibid at 5 (quoting address by former President Senghor of Senegal to the meeting of
African expens preparing the prelirninary draft of the Charier on 28 Nov 1979). The: full
address is reproduced in P Kunig ef al Regiondl Protection of Human Righrs by Interna-
tional Law: The Emerging Africun System (1985) 121,

ut
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2.2.2 The provisions of the African Charter

The African Charter is usually divided into five distinct parts: the provi-
sions on civil and political rights; these on economic, social and cultural
rights; the group or collective rights; the provisions which elaborate the
duties in the Charter; and those governing the enforcement mechanisms
in the instrument.” The Charter includes several of the traditional civil and
political rights to be found in the Universal Declaration of Human Rights
and the I[nternational Covenant on Civil and Political Rights (ICCPR},
including the right to non-discrimination (article 2}, equality before the
law (article 3}, the right to life (article 4) and the inherence of human
dignity (aruc]e 5). There are some notable omissions from the Charter
though.” However, the most problematic aspect of these civil and political
rights is the inclusion of so called claw-back clauses, phrases that could
effectively remove (or at a minimum severely curtail) the right ostensibly
guarameed In each of the provisions referred 1o above, clauses such as
“except for reasons and conditions previously laid down by Iaw" * “sub-
ject to law and order”,” and “provided he abides by the law"" abound.
Although the grant of the right is supposed to be paramount, the claw-
back clause may have the effect of taking away the right thal is granted.
This is especially a problem because in many African states one still find
laws from the colonial era and laws promulgated after independence that
violate some of the most fundamental human rights.™

In respense to the celonial period, the Charter also addresses the social
and economic deprivation of the region by including a set of economic,
social and cullural rights in articles 14 10 18." These rights will be dis-
cussed in more delail below.”

24 See generally livelyn A Ankumah The African Commission on Human and Peoples’ Rights:
practice and procedures (1996). As | have siated in the introducrion, | believe the Charrer
can be read in a way that de-emphasises the differences belween the various groups of
rights traditionally viewed as having distinct character and enfurcement polential. Al-
though Ankumah and others still make this distinction and although it s helpfut 10 ana-
lyse the various rights in thus raditional way, | do not endorse a sirict distinelion
between the various kinds of rights.

25 As Oloka-Onyanga points out, striking omissions fram the Charter include the prohibi-
Hon against being subjected, without free consent, to medical or sciemific experimenta-
lion, pratected inart 7 of the ICCPR. The Charter also lacks more elaborate guarantees
against arbitrary detention. Sinilarly, although the right 10 a fair trial is covered by art 7
of the Charter, it does not speak abour irial in absentia, the issue of legal aid or the right
10 an interpreter. Also omitred are compensation for the miscarriage of justice and pro-
lection against double jeopardy, all of which are covercd by arr 14 of the 1CCPR. Sec
Olaka-Onyanga supra nole 1 al 54.

26 Ar 6.

27 An 8.

ZH AN,

29 See Gloko-Onyanga supra note | ar 54,

30 UG Umozurike “The Present State of Human Rights in Africa” vol 1 (1986) Calabar Law
Journal 62 81, Urnuzurike points our that these rights were included "as a component
tor redressing the colonial heritage typified by governmens for and by the minority
against the majority”.

31 Sec extdeennipdnying notes 39--55,
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The Charter is unique among international human rights treaties in its
protection not only of individualistic human rights, but also of group
rights.” Articles 19 thraugh 24 include the rights to self-delermination, to
the equality of peoples and the non-domination of one people by another,
and the right to dispose of natural wealth and resources in the interest of
the people.” Other provisions include the right to recover dispossessed
property, the right to adequate compensation, 1o cultural development, Lo
international peace and security, and (o a gencral environment favourable
to development. The Charter was the first international instrument to la
down these rights in a way that approximates legally binding provisions.”

The Charter is also unigue in that it contains a set of individual duties,
cndorsing the principle that when rights are claimed they also impose
duties on those who wish Lo claim them. Although the Universal Declara-
tion, [CCPR and ICESR contain reference to the duties individuals owe to
saciety, none of them are as extensive as the Charter’s elaboration.” The
duties listed extend from the harmonious development of the family™ to
the promotion and achievement of African unity.”” Maost commentary
ahoutl these duties has considered them to be Loe onerous and capable of
being used by slates to effectively trump the individual rights guaran-
teed.” While there has been little action undertaken to test this aspect of
the Charter, it is quite clear that the concept of duties is not necessarily
antithetical to the respect of human rights. What is clear is that the overall
observation and protection of individual rights is not undermined by an
unduc emphasis on duties. This is especially true of the aspect of the
Charter dealing with ecenomic, social and cultural rights and their connec-
tion to the pursuit of sustainable human development.

32 The word “peoples” is used in 8 of the 10 preambular paragraphs of (he Banjul Charter.
When drafting the Charter ar the 1979 OAU summit conference in Monrovia, seime
states, especially Guineca Republic and Macdagascar, had insisted that the proposed Char-
ter include peoples’ rnights. See OAL Doc, Dec.415 (XVi) Rev. | (1979 CF UN Charter
arts | & 55; ICESCR supra note 21 art 13 ICCPR supra note 20 art 1.

33 These are generally said 10 be so called “rhird generation” rights. These rights and the
rights of peoples have received increasing rhetorical affirmatian at the international
level. See, eg, Permanent Sovereignty aver Narural Resources, GA. Res. 1803 (XVI), 17
U.N. GAGR Supp. Na. 17 ar 15 UN. Daoc. Ai5217 (1962); Declararion on Social Progross
and Development, G.A. Res, 2542 (XXIV), 24 LN GAOR Supp. Na. 30 ar 49 LN, Doc.
Al7630 (1969); Declaration on the Right 1o Development, G.A. Res, 41/i28, annex. 4|
L.N. GAOR Supp. No. 33 a1 186 U.N. Doc. A/41/53 (1986}, Draft Declaration of Princi-
ples on Hurnan Rights and the Eovironment (1994), available ac hop/www i umn.edu/
humanrisfinsiree/ 1994 -dec him. See also Udombana supra note | at 61 .

34 See Inger Osrerdahl "The Jurisdiction Rations Materiae of the African Court of Human
and Peoples’ Rights: A Comparative Critique” vol 7 (1998) Review of the African Com-
mission of Human and Peoples' Rights 149, Sce also Oloko-Onyanga supra note | at 56.

35 While neither the European nor American human righis conventions include duties
under its protective mandate, a long sef of dulies are provided for in the American
Declaration on the Rights and Duties of Man, a nen-binding instrument in the Inter-
American human rights sysrem. See American Declaration of the Rights and Duties of
Man, DAS Res. XXX (1948), reprinted in Basic Documents Pertaining to Human Rights
in the lnter-American System, GEA/Ser.LVIIL.82 doc.6 Rev.1 (1992) 7.

36 Art 29(1).

37 At 2%9).

38 Tokunbo Ige The African Charter on Human and Peoples’ Rights (1998}, unpublished
manuscript quoted by Oloka-Onyanga supra note 1 at 56 note 65.
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2.2.3 Social and economic rights in the African Charter

The Charter contains set of economie, social and cultural rights. These
rights are not contained in a separate section of the Charter or designated
as directive principles and thus - much like the Bill of Rights in the South
African Constitution - they articulate a truly indivisible and interdepend-
ent normative framework, addressing all rights equaily in the same coher-
ent ext.

The Charter recognises a set of rights that might have some bearing on
the protection of economic, social and cultural ri%h[s and that is absent
from other international human rights documents.™ These rights, found in
articles 13 and 14 of the Charter, include the right to participate in the
government of one’s country, the right of access to the public services of
one's country and rhe right of access to public property and services. The
thrust of this right is an insistence of equal access to the public services of
one's country.” Article 14 guarantees the right o property, but qualifies
this right by sanctioning the limitation of this right in the interest of public
need or in the general interest of the community

The classical social and economic rights contained in the Charter in-
clude the right to work under equitable and satisfactory conditions, and Lo
equal pay for equal work." The Charter also guarantees the right to health,
stating that every individual has the right to enjoy the best attainable state
of physical and mental health and obliging states to “take the necessary
measures (o protect the health of their people and to ensure that they
receive medical attention when they are sick™.™ Article 17 of the Charter
guarantees every person’s right to education as well as the right 1o take
part in the cultural life of his or her community, while placing a duty on
the state to promote and protect “moral and traditional values recognized

39 Odinkalu supra note 1 at 340

40 See generally Yemi Akinseye-George "New Trends in African Human Rights Law.
Prospects of an African Court of lluman Rights” vol 10 (2001 2002) University of Miami
faternadional and Comparative Law Review 159 163-164

41 Art 13 siates:

“{1) Every citizen shall have the right 1o participate freely in the governiment of his
couniry, vither directly or through freely chosen representatives in accordance with
the provisions of the law.

(&) Every citizen shall have the right of equal access o he public services of his
couniry.,

(3; Every individual shall have the right of access o public properly and services in
strict equality of all persons before the law.”

42 An E4 states: “The right to property shall be guaranteed. Tt inay be encroached upon in
the interest ol public need or in the gereral interest of the community and in accor-
dance with (he provisions of appropriate law.”

43 Art 15 staes: “Every individual shatl have the right 10 work under equitable and
satisfactory conditions, and shall receive equal pay for equal work.”

44 Art 16 stales
“(1) Every individuat shall have the right 1o enjoy the best auainable state of physical

and mental health.

{2) States parties to the present Charter shall 1ake the necessary measires 10 protect
the healih of their people and 10 ensure that they receive medical attention when
they are sick.”




ENFORCEMENT OF SOCIAL, ECONOMIC & CULTURAL RIGHTS UNDER THE AFRICAN CHARTERl
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by the communiwy”.™ The Charler has been criticised for the absence of
any express guarantees of the rights of social security, food, an adequate
standard of living or housing and prohibition on forced labour.” Article 18
of the Charter places a duty on the state to assist the farmily - deemed to
be the natural unit and basis of sociely - and to e¢liminate discrimination
against women. It also guarantees for the disabled and the aged the right
to have special measures of protection in keeping with their needs.”

In recognition of the peculiar history of African states which were arbi-
trarily constructed by European powers in Berlin in 1885, the Charter
includes a set of collective rights protecting the rights of “peoples”.” The
Charter thus guarantees equality for all peaples,” the right of peoples 1o
existence and seli-determination” and the sovereignly of peoples over
their natural resources.” Article 22 of the Charter guarantees the right of

45 Art 17 states.

“(1y Every individual stiall have the right te educalion.

(2) Every individual may frecly take part in the culoaral life ol his communtiry.

(3) The promotion and protection of morais and traditional values recognized by the
community shall be the duty of the State.”

46 Joe Oloka-Onyango “Beyond the Rhetoric: Reinvigorating the Struggle for Economic and
Social Rights i Africa”™ vol 26 (1995) Cafifornia Women's International Law fournal 1 50.

47 Art |8 s1ales:

“(1} The family shall be the natural unit and basis of saciety. {t shall be protected by
the Stale which shall take care of its physical health and moral.

(2} The State shall have the duty 1o assist 1he fainily which is the custodian of morals
and traditional values recognized by the community.

{3) The State shall ensure the elimination of every discrirrination against women and
also ensure the proteciion of Lthe righis of the woman and the child as stipulated in
international declarations and conventions,

(4) The aged and the disabled shall also have the right 1o special measures of protec-
lion in keeping with their physical or moral reeds.”

48 See generally Thomas Pakenhar The Scrambde for Africa (1991).

49 See Odinkalu supra note | at 344, Peter Juviler draws a distinction beiween collective
rights and group rights and asserts that “[ulnlike individual {including group) and solidarity
righm collective rights are claims based not on shared human rraits but on cultural dis-
tinctiveness and membership in a community defined by its distinctiveness” See Peter
Juviler “Are Collective Rights Anti-Human? Thearies on Self-Determination and Practice
in Soviel Successor States™ vol 11 (1993} Netherlands Human Rights Quarterly 269.

50 Arc 19 srates: “All peoples shall be equal: they shall enjoy the same respect and shall
have the same rights. Nothing shall justily the domination of a people by another.”

51 Art 20 states:

“(1) All peoples shall have the right 1o exisience. They shall bave: the unquestionable
and inalienable right 1o sell-determination. They shall freely determine their politi-
cal status and shall pursue their cconomic and social devetoprment according 1o the
policy they have freely chosen.

(2} Colonized or oppressed peoples shall have (he right to Iree theruselves from the
bonds of domination by resorting to any means recognized by the international
comimunity.

(3) Al peoples shall have the right o the assistance of the States parlies to the present
Charter in their liberation struggle against foreign deimination, be it political, eco-
nomic or cullural.”

52 Art 21 stales!

I All peoplas shall freely dispose of their wealth and natural resources. This right shall
be exercised in the exclusive interest of the people. In no case shall a people be de-
prived of it.

feuntinued an next pagef
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peoples “to their econemic, social, and cultural development with due
regard to their freedom and identity and in equal enjoyment of the com-
mon heritage of mankind” and places an obligation on all state parties
“individually and collectively, to ensure the exercise of the right to devel-

opment”.” The Charter also guarantees the right to international peace
and security,” as well as the right of peoples to a general satisfactory

environment favourable to their development.™

It is significant that these rights de neot contain explicit and well-defined
internal limitations that expressly limit the duty of the state to give effect
to them progressively, in a reasonable manner, and as much as resources
are available for the task. While the realisation of social and economic
rights contained in the ICESCR and in the South African Constitution is
made subject to resource constraints, the text of the Charter places no
such limits on the duty of the contracting states. The absence of such
limitation clauses is obvicusly the result of a deliberate choice by the
framers of the Charter not to single out social and economic rights for
special treatment because of their adherence to the idea that all rights are
interdependent and indivisible and should be understcod in the context of
the document as a whole. This is a significant textual pointer that could
influence the way in which the nature and scope of the rights are inter-
preted by those bodies called upon to do so.

2. In case ol spoliation the dispossessed people shall have the right (o the lawiui
recovery of its property as well 48 10 an adeguate compensation.

3. The free disposal of wealth and natural resources shall be exercised withowt preju-
dice ro the obligation of promoting internarional ecenomic cooperation hased on
murual respect, equitabie exchange and the principles of international law.

4. States parties to the present Charter shall individually and collectively exercise the
right 1o free disposal of their wealth and nawral resources with a view 1o strength-
ening Alrican unity and solidariry.

5. States parries 1o the present Charter shall undertake to eliminate all forrus of loreign
ceanomic exploitation particularly that practiced by international menopolies so as
10 enable their peoples to fully benefic from the advantages derived from their na-
tional resources.

53 Art 22 sates:

I All peoples shall have the right 10 their cconomic, social and cultural development
with due regard to their freedorn and identity and in the equal enjoyment ol the
common heritage of mankind.

2. States shall have the duty, individually or collectively, 1o ensure the exercise of the
right Lo development.

51 Art 273 states:

1. All peoples shall have the right 1o national and international peace and security. The
principles of solidarity and friendly relations iimplicilly atfirmed by the Charter of the
United Natious and reaffirmed by that of the Organization of African Unity shall
govern relalions between States,

2. For the purpese of sirengthening peace, solidarity and friendly relations, Siates
partics 1o the present Charler shall ensure thai (a) any individual enjoying the righit
ol asylum under 12 of the present Charter shall not engage in subversive aclivities
against his country of origin or any uther State party to the present Charter; {b) their
lerritories shall not be used as bases for subversive

55 Art 24 states: All peoples shall have the right to a general satisfactory environment
favorable to their development.
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2.2.4 The African Commission on Human and Peoples’ Rights

When the Charter was drafted, the African Commission on Human and
Peoples’ Rights (ACHPR) was created as the most important mechanism
for the promotion and enforcement of the rights contained in the Char-
ter.” The primary goals of the ACHPR are to promote and protect human
rights and to interpret the Charter for states, the Al and crganisations
recagnised by the AU At present, the central functions of the ACHPR are
1o collect and disseminate information regarding human rights in Africa
and ta consider reports issued by member states and recagnised NGOs.
The ACHPR also investigates reports of widespread or systematic human
rights abuses and reviews complaints submitted by states and non-siate
parties.” The ACHPR, headquartered in Banjul, The Gambia, holds two
ordinary sessions a year, usually in October and April, and may hold
extraordinary sessions as needed. ACHPR sessions are usually attended
by member states, national liberation mavements, special institutions and
NCGOs with observer status. The agenda of each session addresses periadic
state reports mandated by the ACHPR as well as complaints, which are
usually brought by NGOs.

The ACHPR is camposed of 11 members serving six-year terms. The
members were previously elected by the Assembly of Heads of State and
Government (Assembly), which was charged by the OAU with setting
policy for the ACHPR. The Assembly will be replaced by a similar body
under the African Union. States may notify the ACHPR of vialations of the
Charter by other states. Typically one state will notify another of a viola-
tion, after which either will have up to three months to notify the Com-
mission far consideration. If a complaint is submitted to the ACHPR by a
non-state party regarding an alleged violation committed by a state, it will
be considered only at the request of a majority of the members. In additian,
the ACHPR will revicw a complaint only if local remedies have been ex-
hausted, or if it involves a case that has been unduly delayed in domestic

56 On the African Commission un Human and Peoples” Rights see generally Udeme Essien
“The African Commission on Human and Peoples” Rights, Eleven years afier” vol 6
(2000) Buffulo Human Rights Law Review 83; Vincent O Orlu Nimehiclle *Towards an Al
rican Court on Hurnan Rights; Steucturing the Court” vol 6 (2000) Annual Survey of in-
ternationul and Compearative Law 27 29 -34; Oloka-Onyando supra note 1 at 6% 72;
Udombana supra note | at 64 73 Yemi Akinseye-George “"New Trends i African Hu-
man Rights Law: Prospects of an African Court of Human Rights” vol 10 (2001 2002)
University of Miami [nternationat and Comparative Law Review 159 165-168: and David
Baluarie & Jamal Jafari "News frorm the regional human rights sysiems™ vol 10 {2003)
Human Rights 34,

57 ArL 45 siales that the Commuission has the duty to promote human and peoples’ rights
(art 45{1)); to ensure the protection of human and peoples’ rights under the conditions
laid down by the Charter {art 45(2)); 10 interpret all the provisions of the Charter at the
request of a state party, an institution of the QAL or an African Organisation recognised
by the QAU (art 45(3)); and o perform any other rasks which may be entrusted w i by
the Assemibly of Heads of State and Government {(art 45(4)). In the performance of
these functions, the Comumission "may resort (o any appropriace method of investiga-
tion; it may hear from the Secretary General of the Organisation of African Unity or any
other person capable of enlightening it” (art 46). Sce generally Lssien supra nole 56 at 95,

58 See Baluarte et af supra note 56 at 37.
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courts. Farmerly, if a matter was taken under advisement, the ACHPR
would submit its recornmendations to the Assembly for action. The
ACHPR is primarily concerned with upholding the principles of the Char-
ter, although other international standards of human rights guide its
operations. According to article 60 of the Charter, the ACHPR must draw
inspiration from:
international law on human and peoples’ rights, partcularly from the provi-
sions of various African instruments on human and people’s rights, the Charter
of the United Nations, the Charter of the Organisation of African Unity, the Uni-
versal Declaration of Human Rights, other instruments adopted by the linited
Nations and by African countries in the field of human and peoples’ rights as
well as from the provisions of various instruments adopted within the Special-
ized Agencies of the United Nations of which the parties to the present Charter
are members.

This provision ensures that the interpretation of the various provisions of
the Charter is tirmly placed within the context of international human
rights law. The provisions should therefore not be undersiood in isolation,
but must be understood as forming part of a larger tradition of human
rights protection as espoused by all the relevant international and regional
human rights instruments. Any understanding of the nature and scope of
the obligations engendered by the provisions of the Charter should there-
fore not only take cognisance of the text of the Charter, but also the texts
of other relevant human rights instruments and their interpretation by the
bodies legally entitled Lo interpret thern.

During its early years, the ACHPR did not make full use of the individual
complaints procedure and was criticised for its lack of will in dealing with
complaints. Over the past several years the ACHPR has taken on a more
active approach and has delivered some interesting and groundbreaking
opinions in dealing with individual complaints before it, often making use
of the international jurisprudence on human rights built up over the past
30 years. The ACHPR has thus begun to build up a jurisprudence regarding
the interpretation of the various provisions of the Charter. When interpret-
ing the social and economic rights provisions of the Charter, the interpre-
tation given to them by the Commission will be of paramount importance.

2.2.5 The proposed African Court of Human and Peoples’ Rights

The establishment of an African Court on Human and Peoples’ Rights is a
landmark development in the field of international human rights law.*™ On
9 June 1998, in Ouagadougou, Burkina Faso, the Assembiy of Heads of
State and Government of the OAU adopted a Protocol to the African
Charter on Human and Peoples’ Rights.” This Protocol, which was signed

59 Udombana suprid note | at 45.

60 Protocol o the African Charter on Human and Peoples’ Rights on the Establishiment of
an African Court on Human and Peoples’ Rights. 9 June 1998, QAU Doc.
OAUNLEGIEXPIAFCHPR/PROTUID thereinalier Protocol], The text was adopted unmodi-

fied from the Draft Protocol reprinted in vol (1997) African journdal on international and
Comparative Law 9573,
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by 30 of the 52 member states of the then QAU on the same day,"‘ estab-
lishes an African Court on Human and Peoples’ Rights Lo supplement the
existing protections afforded by the African Commission on Human and
Peoples™ Rights. The Court will come into existence with the ratification of
the protocol by at least 15 of the members of the African Union.” By
September 2003, 12 countries had ratified the protacol.” While many of
the Protocol’s provisions are similar to the statutes of both the European
and I[nter-American Court of Human Rights, several unique features
distinguish the African Court.™

The Protocol vests the Court with a broad mandate and provides [or
automatic jurisdiction upon ratification.” It does not require the deposit of
an addilional declaration for the Court to enteriain petitions filed by the
Commission, anather State Party or an African Inter-Governmental Or-
ganisation.” Like the other regional hurman rights courts, the African Court
is authorised both to consider disputes between individuals and slate
parties and to issue general interpretive opinions regarding subjects that
are not the subject of individual complaints brought to the Courl. Article 5
of the Protocol is particularly important as it defines who may bring a
case before the Court. Subsection 5(1) entitles four categories of claimants
1o access the Court directly: the Commission; a state party that has lodged
a complaint 1o the Commissicn; a state party against which a complaint
has been lodged; and a state party whose citizen is a victim of a human
rights violation. For these actors access (o the Court is automaltic upon a

&) The 30 sldles are Benin, Borswana, Burking Faso., Burundi, Federal 1slamic Republic of
Comoras, Republic of Congao, Cote d'lvaire, Federal Democralic Republic ol Ethiopia,
Eqguatorial Guinea. Gahon, Garnbia, Ghana, Guinea-Bissau, Liberia and Great Socialist
People’s Libyan Arab Jamahiriya, Malawi, Mali, Mauritius, Namibia, Rwanda, Senegal,
Seychelles, Sierra Leone, South Africa, Sudan, United Republic of Tanzania, Togo, Tuni-
sid, Zarmbia and Zimbabwe. See Nsongurua | Udombana “Towards an African Court on
Human and Peopies” Rights: Bener late than never”™ vol 3 (2000} Yule Human Rights und
Development Law Journal 45 46,

62 Sce Protocol sipra note 61, art 34(3). This is an improvement in light of the 26 rarifica-
tians required for the Banjul Charter to enter into force. It is higher, however, than the
11 ratifications required under the Cape Town Draft,

63 These countries are Burkina Faso, Gambia, Mali, Senegal, South Alrica and Uganda.

&4 The Protecol coniains other provisions. including those relaied to vacancics (art 20),
presidency of the Court (art 21), registry of the Court {art 24) and seat of the Court @rt
25). Space will no allow for delailed consideration of these irnportant provisions aimed
at enhancing the eftectiveness of the Court. See Udombana supra note | at 82

65 See Prolocol supra note 1, art 34(3)

&6 Animpoertant exception o this general rule discussed in more detail below, however,
relates o individuals and NGOs. Under art 34(6), the Commission daes not have juris-
diction to entertain cases filed by individuals and NGOs unfess the largel state has made
an explicit declaration to that effect and has deposited its declaration with the AU Secre-
tariat. See art 34(6) which stares:

“At the time of the ratification cf this Protocol or any time thereafier, the State shall
make a declaration accepting the compelence of the Court 10 receive cascs under art
5(3) of this Protocol. The Court shall ner receive any petition under art 5(3) Involving a
Srate Party which has not made such a declaration.”

Art 5(3) states. "The Court may entitle relevanl Non Governmental Organizations
(NGOs) with observer siatus before the Coramission, and individuals ta institute cases
directly before it, in accordance with art 34(6) of this Protocol”
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state’s ratification of the Protocol.® Burt article 5(1) also provides access Lo
individuals and “[r]elevant NGOs with observer status before the Commis-
sion” subject Lo optional jurisdiction agreed to by the relevant state under
article 34(6).” The discretion o atlow direct access to the Court by indi-
viduals and NGOs lies jointly with the Court and the state which is being
taken to Court. On the one hand, it appears that the Court has discretion
to grant or deny individual and NGO access at witll.” On the other, in
order for a willing Court ta hear a case filed by an individual or NGO, the
state must have made an express declaration accepting the Court’s juris-
diction to hear such cases.

Article 5(1) read with article 34(6) represents a compromise to facilitate
the adoption of the Protocol. The question of whether non-state entities,
such as NGOs and individuals, should be allowed direct access to Lhe
Court was extremely controversial throughout the drafting of the protocol.
According to Ambassador Badawi, wha was a member of the African
Commission and its former chair, “[tf]he question of allowing NGOs and
individuals to submit cases to the Court was one of the most complicated
issues during the consideration of the Draft Protocol”.” This is because
there is a far grealer possibility that individual and NGO-related com-
plaints would reach the Court and would embarrass a government, than
the other kinds of complaints envisaged in article 5. Many slales, anxious
to preserve their sovereignty and fearful of embarrassment by adverse
judgments of the Court, would not have contemplated ratifying the Op-
tional Protocol if this meant that they had 1o sign onto individual and
NGO-related complaints.

Despite this drawback, the Protocol contains some innovative aspects.
There are, for example, significant innovations in regard to the subject
matter jurisdiction of the African Court. The Court’s jurisdiction extends
“to all cases and disputes submitted to it concerning the interpretation
and application of the Charter, this Protocol and any other relevant Human
Rights instrument ratified by the States concerned”,” Article 7 further pro-
vides that "the Court shall apply the provisions of the Charter and any
other human rights instruments ratified by the States concerned”.” These
provisions are quite radical in their implication and go much further than
articles 60 and 61 of the African Charter, which merely allow the Cam-
mission to “draw inspiraticn” from comparative and international human
rights law when interpreting the provisions of the Charter, but make clear

a7 Sce ibid art 5(2).

&8 1id note 66

69 See ibid art 53 (providing that the “Court may entille relevant Non-Gaverninental
Organizations (NGOs) with observer status before the [African] Commission, and indi-
viduals o institure cases directly before it” (my italics)).

70 See Ibrahim Ali Badawi EI-Sheikh “Draft Protocol to the African Charter on Human and
Peoples' Rights on the Establishment of an African Court on Human and Peoples Rights:
Introductory Fn”™ vol 9 (1997) African Journal on Internutional and Comparative Law 943
al 947

71 Protocol supra note 1, art 3 guy italics)

72 1bid. Art 7 (my ialics).
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that all cases must be decided with reference to the Charter. These provi-
sions are a departure from traditional international human rights practice,
as the European and Inter-American Courts direct subject-matter jurisdic-
tion is limited to the Conventions under which they were created. The
Optional Protocol, however, provides for the African Human Rights Court
to exercise direct jurisdiction over ali human rights instruments “ratified
by the State concerned”. This means that the Court will have jurisdiction
to enforce the provisions of all regional, sub-regional, bilateral, multilateral
and international treaties, including treaties which contain their own
enfarcement mechanisms. It has been pointed out that the Inter-American
Court has held in an advisory opinion that with reference to the term
“other treatics™ as used in a jurisdictional clause of the American Conven-
tion, the treaty necd not be concerncd solely or even primarily with
human rights and need not be regional in character nor adopted under
the auspices of the regional political ergan, the OAS. While excluding
trealies that may not bhe ratified by states in the region, the Court held that
its jurisdiction under the clause in question extended to all treaties dealing
with the protection of human rights of the persons in the region.” it is not
clear how the Court will apply this provision, but in principle, article 7 could
thercfore be used o expand the scope and content of the social and eco-
nomic rights beyond the text of the social and ecanomic rights contained in
the Charter. For example, the right to housing, not explicitly protected in
the Banjul Charter, could be invoked in cases where the Court has to con-
sider a case on housing rights against a state which has signed and ratified
the 1ICESCR. Thus, an individual or NGO in a slate that has ratified the
ICESCR would have standing in the African Court 1o seek an effective
remedy against housing rights violations committed by that state in viola-
tion of the ICESCR.™ If the Court gives effect to this provision in its totality,
it will mean that will be empowered to go much further than the African
Commission, which has recently interpreted social and economic rights
broadly with reference to the totality of rights in the Charter. The subject-
matter jurisdiction provisions of the Protocol are therefore revolutionary in
expanding the protections afforded by regional human rights courrs.

3 THE SCOPE AND CONTENT OF SOCJAL AND ECONOMIC
RIGHTS IN THE AFRICAN CHARTER

3.1 Basic principles

The Charter is generally viewed as creating relatively weak obligations for
state parties who sign and ratify it. Much of the commentary - including

73 See also Udombana supra note | at 94 See also Intec-Am. Ct. H.R " Other Treaties’
Subject 1o the Advisory |urisdiction of the Courl Ant 64 American Convention on Human
Rights” Advisory Opinion OC-1/82, 24 Sepl 1982, Ser. A, No. 1, pars 34 38

74 Housing righis are protected in the ICESCR. See [CESCR supra note 2(, art 11 (“The
Srares Parties 1o the present Covenant recognize the right of everyone to an adequale
standard of living for himself and his family, including adequalc food, clothing and
housing . . .}
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the commentary and opinions of the African Commission on Human
Rights - relating to the interpretation and enforcement of the Charter
have been directed at providing more restrictive readings of the various
provisions of the Charter to bolster the scope and content of the state
obligations. Most notably, many of the provisions in the Charter contain
claw-back clauses, which permit, in normal circumstances, breach of an
obligation for a specified number of reasons.”” The Charter is unigue,
however, in that the economic, social and cultural rights contained in the
Charter are free of both claw-back clauses and limitations.™ The Charter
also does not contain a derogation clause and the African Commission has

held this Lo mean that “limitations on rights and freedoms enshrined in
the Charter cannot be justified by emergencies or special circumstances”.”

Moreover, the Charter does not pravide for the “progressive realisation” of
social and economic rights and therefore does not limit the state obliga-
tions with reference to incremental steps to be taken by the state.” Unlike
the ICESCR, for example, the Charter makes clear that the obligations that
state parties assume with respect to these rights are of immediate applica-
tion. As Qdinkalu points out “[e]conomic, social, and cultural rights are
placed on the same footing as all other rights in the Charter”.” This view
seems to be endorsed by the African Commission on Human and Peoples’
Rights. Carly opinions by the Commission already noted that all the rights

in the Charter “should be implemented now . . . It is a task that must be
carried out by every ratifying State™.™ Other members of the Commission

75 See Rosalyn Higgens “Derogations under Human Rights Tredlics™ vol 48 (1978) British
fnternational Lawyer 281

76 Qdinkalu supra note 1 at 348 The jurisprudence of the African Cornmission generally
strives o aniugate and severely limit the adverse consequences of the claw-back clauses
in the Chaner, In Communication 101193, Civil Liberties Organization (in respect of the
MNigerian Bar Associalion) v. Nigeriu, the Commission held that the claw-back clause in art
10 of the Charter (dealing with freedorn of association), did not permit national authori-
ties Lo lirmie the exercise of the rights granted by the Charter. See Cormmunication
101793, Civil Liberties Organization (in respect of the Nigerian Bar Association} v. Nigeria,
in Eighth Annual Activity Report of the Alrican Commission on Human and Peoples’
Rights 1994 -1995, issued at Eighieenttr Ordinary Session, 2-11 Octcber 1995,
ACHPIIATIGI2Z01 (XXXD) 22 (1995). More importantly, the Conunission has recently ar-
gued that in order to pass muster, the limitation of the Charter rights by national law
must be compatible with international faw, arguing that “to allow national law 1o have
precedence over Lthe international law of the Chanter would defeal the purpose of the
rights and freedoms enshrined in the Charter”. See Comnmunications 105/93 Media Righis
Agenda & Constitutional Rights Project v Nigeria, in its Twellth Activity Report par 63,

77 Mediu Rights Agenda & Constitutional Rights Project v Nigeria par 64.

78 ArL 16(2) does provide for state parlies (o take “necessary measures” 1o prorect the
health of their people. Some commentators have interpreted this fo mean that art 16
provides lor the incremental language associated with social and economic rights obli-
gations found in other international human righns law treaties such as the CESCR. Sce
Odinkalu stpry note 1 at 349, But art 16(2) does not refer 1o the progressive realisation
of the right 1o healili and places a duty on the state (o take the necessary measures Lo
protect the health al its people without limiting rthis duty with relerence to available re-
sources or progressive realisation.

79 Odinkalu suprd note 1 at 349,

80 Presentation of the Third Acrivity Repart by the Chaintnan of the Comunission, Prof UM
Umaozurike, 10 the 26th Session of the Asseibly ol the Heads of Stare and Government
of the Organisarion of African Unity, 9-11 July 199¢, accessed at hup://www.achpr.org/
hinl/atricancommissiononhuman html
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have echoed this interpretation at different times as the authoritative
interpretation of the nature of the obligation regarding economic, social
and cultural rights under the Charter.”

This interpretation is in line with the idea that the rights in the African
Charter are interdependent and indivisible. This view, in iurn, dovetails
with the general consensus which emerged after the adoption of the
Charter. In the 1993 Vienna Declaration,™ the consensus opinion recog-
nised the futility inherent in entrenching civil and pelitical rights without
the corresponding protection of economic, social and cultural rights.” This

81 Sce generally Odinkalu supra note | at 350 note 147,

82 Vienna Declaration and Programme ol Action supra note 2, see also Shadrack Gutto
“Beyond Justiciability: Challenges of (rmplemeniingfBnforcing Socio-Economic Righis in
South Africa” vol 4 (1998) Buffalo Human Rights Law Review 79, 86-88 (discussing the
Vienna Human Rights Conlerence and its outcorne). See also Proclamarion ot Tehran,
Final Act of the International Conference on Human Righrs, 13 May 1968, art 13, UN
Doc. AICONF 32/41 (1968), reprinted in UN Human Righus: A Compilation of Interna-
rional Instruments vol | 2nd part) at 51-54, UN. Doc. STIHR/1/Rev.5 (1994); Vienna
Lreclaration and Programme of Action, June 25. 1993, UN. world Conterence on Hu-
man Rights in Vienna, UN, Doc. AfCONFE. 157724 (1993), reprinted in 32 LLM. 66|
(1993}, see alse The Limburg Principles on the Implementation of the Internatconal Cove-
nant en Economic, Secial and Cultural Rights, 8 Jan 1987, prines 2 3, UN, ESCOR, Com-
mission on Luman Rights, 43d Sess., Agenda liesn 8, LN, Doc. EfCN.4/1987/1 TiAnnex
(1987}, reprinted in 9 Human Rights Quurterly. 122, 123 (1987) {underscoring the indis-
pensability of indivisibility and interdependence); Maastricht Guidelines an Violations of
Econamic, Social and Culwral Rights, guideline 4, reprinted in vol 20 {1998) Human Rights
Quarterly 691 (re-emphasising equality, interdependence and indivisibility of all human
rights). On interdependence generally, see Craig Scort “The Interdependence and Per-
meability of Human Rights Norms: Towards a Parlial Fusion of the International Cove-
nanis on Human Rights” vol 27 (1989) Osgoode Hall Law Journal 769.

83 The SA Constitutional Courl has long since erdorsed the principle that the rights in the
Bill of Rights are interdependent and indivisible. This came ds no surprise as it seems
abvious from the structure of the Bill of Righis, which does not, in any formal way. dis-
unguish beltween righis rraditionally seen as civil and political righrs, and rights tradi-
tionally seen as social and economic in nature. In this view, there is no conceprual
differcnce hetween civil and political rights and economic and sccial rights. A distine-
tion between the former and the latter is usually based on the narure of the interesrs
they aim (e protect. Alf rights are aimed al guaranteeing each individual the freedom o
live his or her life with dignily and respect. Civil and political rights are maustly con-
cerned with guaranteeing an indvidual the autanamy to freely pursue personal and po-
litical choices without imerference from the stale or ather powerful parties. Social and
economic rights are mostly concerned with guarantecing everyone an aulonamaous
space within which the individuat may pursue his or her social and economic well being
and, with appropriare assisiance from the stare. live a life free from economic and so-
cial want. However, il is not possible to make an absolute and definitive distinction be-
tweern the rights by referring to the interest they airn ta protect. Civil and political rights
will often operate o protect economic and social interests while social and ecenemic
rights will oflen operate o protect interests related to the persenal and political choices
of an individual. The different rights also operate in suppert of each other, since the re-
alisation of one right might be dependent on the realisation of another. Starving people
may find it difficult 10 exercise their freedorn of speech. while a restriction en freedorn
uf speech may make it difficalt for individuals to enforce their right of access o hous-
ing. See P de Vos "Pious wishes or directly enforceable human rights?: Social and eco-
nomic rights in South Africa’s 1996 Constitution” vol t3 (1997) SAJHR 67 70-71. The
approach of indivisibility is reflected in the documentation ol the Technical Comroitnee
of experts 1o the constitutional conumitice (Theme Commitiee 4 of the Constitutional
Assembly), most notably in an undared memorandurn “Supplementary Memorandum
on Bill of Rights and Party Submissiens™ drawn up by the Technical Corminitiee after

feontinued on next pagel]
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consensus emerged despite earlier conflicts which resulied from ideologi-
cal differences between East and West which then dominated interna-
tional relations. Unlike the international system, the African Charter chose
to deal with all rights in one signal body. The African Commission has also
reiterated that the Charter is unigue and must be interpreted in the light
of the unigueness of its text,
The uniqueness of the African situation and the special qualities of the African
Charter on Human and Peoples’ Rights imposes upon the African Commission
an important task. International law and human rights must be responsive to
African circumstances. Clearly, collective rights, environmental rights, and eco-
nomic and social rights are essential elements of human rights in Africa. The
African Commission will apply any of the diverse rights contained in the Afri-
can Charter. [t welcomes this opportunily to make clear that there is no right in
the African Charter that cannot be made eftective.™

The interpretation of the Charter is also made easier by a provision in the
Charter dealing with its interpretation by the African Commission and by
a provision in the draft protocol establishing the African Court on Human
and Peoples’ Rights. As | have pointed out above, article 60 of the Charter
instructs the African Commission to “draw inspiration” from international
law on human and peoples’ rights, including the various international treaties
adopted by African countries, while the draft protecol instructs the court
to apply the Charter and ail other relevant human rights documents
ratified by the states concerned. This means that when interpreting the
social and ecenomic provisions of the Charter it will often be possible to
have regard to the interpretation of other human rights treaties dealing
with social and economic rights. The General Comments of the UN Com-
mittee on Economic, Social and Cultural Rights dealing with the interpre-
tation of the ICESCR, will be particularly helpful. At the same time, the
text of the Charter is unigue and the African Commission has demonstrated
that it will borrow from international jurisprudence, while at the same
time adopting a uniquely African perspective.

publicarion of the Hirst working draft of the Constitution in October 1995 In the course
of objecling to & request by the Theme Commitree 1o group social and econormic rights
Logethwr in a scparare section of the Bill of Rights, the technical cxperts argue that
grouping these rights together will devalue them and will make therm scem “like some
spetial species of rights”. See aiso Memorandum of Panel of Constitutional Experis,
“The Meaning of *Progressive” (section 25 and 26)", dated 6 February 1996, where the
“interrelationship and indivisibility” of the different kinds of rights are accepted. (On
interdependence, see Craig Scolt "The inlerdependence and permeability of hurman
rights nerms: Towards a partial fusion of the international Covenants on human rights”
vol 27 (198% Osgoode Hafl Law fournal 769-878; Economic and Social Council of UN,
“Limburg Principles on the [mplementation of the International Covenant on Economic,
Secial and Cultural Rights™ EfCN.4/1987/17, at par 2 and 3, The Maastricht quidelines on
violations of economic, social and cultural rights par 6. published in vol 20 (1998) [luman
Rights Quarierly 691 par 4.) In Minerva Mills v Unior of India 1980 S.C. 1789 (pars 111~
112 per Bragwati |) the Indian Supreme Court also endorsed this view when it found
that both the Fundamental (civil) Rights contained in Part 111 of the Indian constitution
and the Directive Principles of state policy found in Part iV are based on huwmnan rights,
and that the latter is in no way inferior to the former,
84 Nigeria case suprd nole 77 at par 68,
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3.2 The duties imposed by social and economic rights in the
African Charter

The African Commission has accepted the view endorsed by the Commit-
tee on Economic, Social and Cultural Rights, that social and economic
rights (like all other human rights) engender at least four levels of duties
for a state that undertakes to adhere to a rights regime.™ These duties
include the duty Lo respect, protect, promote and fulfil the rights in a hu-
man rights treaty. These obligations universally apply to all rights and
entail a combination of negative and positive duties, and each layer of
obligation is equally relevant to the rights in question.” Although there are
therefore different levels of obligations, one level is not more important
than another, because all rights are interdependent and indivisible and
engender various kinds of obligations.

At a primary level, the Charter places a negative duty on the state to
respect the rights contained in it and this entails that the state should
refrain from interfering in the enjoyment of all fundamental rights. Ac-
cording to the Commission, this means that a state “should respect right-
holders, their freedoms, autonomy, resources, and liberty of their ac-
tion”.” Regarding socio-economic rights, this means that the “State is
abliged 1o respect the free use of rescurces owned or at the disposal of the
individual alone or in any form of association with others, including the
household or the family, for the purpose of rights-related needs”.™ Any
action by the State that takes away existing access 1o enjoyment of social
and economic rights or makes it more difficult for an individual to enjoy
their existing social and economic well-being, waould thus potentially result
in an infringement of this right. The Commission also stressed that due o
the inclusion of collective rights, this level of obligation requires that the
resources belonging to the collective should be respected, as it has to use
the same resources to satisfy its needs.

85 See generally Henry Shue Basic Rights: Subsistence. Affluence and U S Foreiyn Policy
(1980} 5. Sec Commiltee on Econemic, Social and Cultural Rights, General Comnient 3
“The nature of States parties sbligations farr 2.1)" 14/1 2190, fifith session par 9, using
the terminology that states had to “respect and ensure” the realisation of social and
cconoimic rights. Other international law decuments dealing with this maiter include
Limbirg Principles on the Implementation of the internationa! Covenant on Fronomic, Su-
cial and Cultural Rights, accessed at hup/ffwww law uu.nlienglish/simdinsiriimburg. asp
and the Maastricht Guidetines on Viotations of Econamic. Social and Cultural Rights, Mauas-
tricht 2226 January 1997, accessed au htpdiwww ] umnedufhumanrisfinsires/
Maasltrichiguidelines himl.

86 Sec Social and Economic Rights Action Center and the Center for Economic and Social
Rights v Nigeriu Communication 155{96 ACHPRICOMMIAD44/1 27 May 2002 par 44. Sec
generally Asbjern Eide “Economic, Social and Cultural Rights As Human Rights™ in
Asbjern Lide, Catarina Krause and Allan Rosas {(cds) Eeoromic, Social. and Cultural Right.
A Textbook (1995) 21 40

B7 Krzysziof Drzewicki “Internatienalization of Human Rights and Their Juridization” in
Raija Hanski and Markku Suksi (eds) An Introduction to the International Protection of
Human Rights: A Texthook 2 ed (rev) (1999) 31

88 Nigeria case supra note 77 al par 45,
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Apart from this negative obligation, the state also engenders at least
three levels of positive obligations. The first of these entails a duty on the
state to protect right-holders against other subjects by legislation and by
the provision of effective remedies.® This obligation requires the state to
lake measures Lo protect beneficiaries of the protected rights against
political, economic and social interferences. The Commission has stressed
that this protecticn generally entails the creation and maintenance of an
atmosphere or framework by an effective interplay of laws and regula-
tions so that individuals will be able to freely realise their rights and
freedoms.”

This first positive obligatian is intertwined with the second positive obli-
gation of the state to promote the enjoyment of all human rights. The
Commission has explained that this means that the state has a duty to
make sure thart individuals are able to exercise their rights and freedoms,
for example, by promoting tolerance, raising awareness. and even build-
ing infrastructures,”

Finally. the state is required to fulfil the rights and freedoms it freely
undertook under the various human rights regimes. According to the
Commission, this obligation “is more of a positive expectation on the part
of the State to move itls machinery towards the actual realisation of the
rights. This abligation is linked to the duty ta promote sacial and eco-
nomic rights mentioned above. It could consist in the direct provision of
basic needs such as food or resources that can be used for food (direct
food aid or social security)”.”

These obligations as set out above are in line with the interpretation
provided by the Committee on Economic, Social and Cultural Rights in
their various general comments, and especially in General Comment 3.7
There is, however, a difference between the UN Commitiee’'s under-
standing of the obligations engendered by the [CESCR and the African
Commission’s view of the obligations engendered by the Charter, in that
the latter document does not contain a limitation clause similar to the one

89 Drzewichki sipra note 87 a1 31,

90 Nigeria case supra note 77 at par 46.

91 Jbid par 46.

92 Ngeria case supra note 77, See Bide in Lide, Krause and Rosas op ¢if nate 87 ar 38.

93 See UN Comimitiee on Economic, Social and Culwral Rights General Comment 3. See
dlso General Comment 4: The right to adequarte housing (Art | 1.1, Sixih session, 1991).
General Conunent 5 Persons with disabilitics (Eleventh session, 1994); General Come-
ment 6 The economic, social and cultural righis ol older persons (Thineemh session,
1995); General Comment 7° The right 1o adequate housing: forced eviclions (Art (L. 1,
Sixteenth session, 1997), General Commient 80 The relationship between econosmic
sanctions and respect {or economic, social and cultural rights (Seventeenth session,
1997}, General Comment ¥ The domesric application of the Covenant (Nineteenth ses-
sion, 1998); General Commient 1 The role of national human rights institutions in the
protection of economic, social and cultural rights (Nineteenth session, 1998); General
Conunent 11: Plans of action for primary sducation (Art 14, Twentieth session, 1999},
Genera) Comment 120 The right 1o adequate food (Art 11, Twentieth session, 1999);
General Comment 13: The right 1o education (Art 173, Twenty-first session, 1999); and
General Comment 14 The right to the highest atlainable standard of health (Arc 12,
Twenty-second session. 200H).
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contained in section 2(1) of the ICESCR. The African Commission is not
bound by the kind of language used in section 2(1) and there is therefore
no explicit limit placed on the set of duties by the state to respect, protect,
promote and fulfil the rights in the Charter, and thus no explicit instruc-
tion that the state’s duties are subject to available resources or should be
achieved progressively. But given the fact thac article 60 of the Charter
and article 7 of the draft protocol explicitly place the interpretation of the
Charter in the context of intérnational human rights jurisprudence, it is
clear that any interpretation of the social and economic rights cannot
ignore the fact that some form of limitation is implied. Thus the African
Commission has stated that:
Emphasising the all embracing nature of their obligations, the International
Covenant on Econamic, Social, and Cultural Rights, for instance, under Article
21}, stipulates exemplarily that States ‘undertake fo take steps . . . by all appro-
priate means, including particularly the adoption of legislative measures.” De-
pending on the type of rights under consideraticn, the level of emphasis in the
application of these duties varies. But sometimes, the need o meaningfully
enjoy some of the rights demandaa concerted action from Lhe State in terms of
more than one of the said duties.

But the Commission does not say under which circumstances it would
require immediate action from the state. This is the crux of the problem
surrounding the interpretation of the sociai and economic rights and, in
fact, ali other rights in the Charter: to what extent can and should these
rights be enforced immediately? The African Commission, when required
to deal with the question of whether the Nigerian government had vio-
lated the right to health™ and the right to a satisfactory environment.”
confirmed that social and economic rights place clear obligations on the
state and engender both positive and negative obligations.” The negative
aspect of these rights places an obligation on the state 1o respect the rights
“and this entails largely non-interventionist conduct from the State for
example, not from carrying out, sponsoring or tolerating any practice,

BB

policy or l[egal measures violating the integrity of the individual”.

The more difficult question, however, is to determine to what extent the
state has an obligation to act immediately to ensure the posilive realisa-
tion of the right{s) in question. The Commission confirmed that in the
context of articles 16 and 24, these rights impose “clear cbligations upen
the government” and that the state therefore has a duty “to take reason-
able and other measures (sic) 1o prevent pollution and ecological degrada-
tion, to promole conservation, and o secure an ecclogically sustainable

v

development and use of natural resources”.” [t furthermore argued that:

94 Nigeria case supra note 77 du par 48,

95 Art 16.

96 Arc 24,

Q7 Nigeria case sapra nole 77 at par 52.

98 See Nigeria case supra par 52, referring to Scott Leckie "The Right 1o Housing”™ in Eide:,
krause and Rosas {eds) Economie, social and cuitural rights | Martinus Nijhoff Publishers
1995.

99 Nigeria case supra nole 77 at par 52.
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Government compliance with the spirit of Articies 16 and 24 of the African
Charter must also include ordering or at least permitting independent scientific
monitoring of threatened environments, requiring and publicising environ-
mental and social impact studies prior (o any major industrial development,
undertaking appropriate monitoring and providing infermation to those com-
munities exposed to hazardous materials and activities and providing meaning-
ful epportunities for individuals to be heard and to participate in the deveiop-
ment decisions affecting their communities.

The gist of this argument seems to be that the government is required to
act reasonably. This is, in fact, very similar to the standard adopted by the
South African Constitution in its social and economic rights litigation when
interpreting and applying the South African Bill of Rights. The South
African Constitutional Court has argued that steps will be reasonable
where they are based on coherent and comprehensive policies and pro-
grammes that are reasonable both in their conception and implementa-
ion.” A reasonable plan might include the adoption of legislation
invariably supported by appropriate, well-directed policies and proegrammes
implemented by the executive. Such programmes must be capable of
facilitating the realisation of the right and must be reasonable both in their
conception and their implementation. The programmes must be “bal-
anced and flexible”. One that “excludes a significant segment ol society
cannot be said to be reasonable”.'™ To be reasonable, measures cannot
leave out of account the degree and the extent of the denial of the right
they endeavour to realise. Those whose needs are the most urgent and
whose ability to enjoy all rights are most in peril, must not be ignored by
the measures aimed at achieving the realisation of 1the goal. Where meas-
ures, though statistically successful, fail to respond 1o those most desper-
ate, they may not pass the test of reasonableness.'”

The African Commission has also reiterated on several occasions that
the state has a duty to protect citizens “from damaging acts perpetrated
by private parties™.'" This duty stems from its obligation to protect the
existing rights holders against interference from others. The state there-
fore has to take sieps to make sure that the enjoyment of rights is not
interfered with by any other private persen. This means that the Charter
has an indirect horizontal application, in that it places a duty on the state
to ensure that private individuals and instituticns do not interfere with the
rights at hand.

Potentially one aof the most innovative aspects of the Commission’s in-
terpretation of the Charter, is the way in which it has applied the idea that

100 Migeria case supra note 77 at par 5%.

101 Croothoom case supra note 24 al par 42.

102 Ibid par 43. Treatment Action Campdign and Others v Minister of Health and Others 2002
(4} BULR 356 (T {TAQ) supra nute 23 at par 68.

103 Government of the Republic of South Africa dnd Others v Grootboum and Others 2000 (11)
BCLR 1169 (CC) supra note 24 at par 44; and TAU supra note 23 at par 68.

134 Nigeria case supra nole 77 at par 57, See also Union des feunes Avocats v Chad Communi-
cation 74/92. The Commission alse referred to the judgment of the Inter-American
Court on Human Rights in Velasquez Redriguez v Horduras judgment of 19 July 988,
Series C No 4.
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the rights in the Charter should be seen as interdependent and indivisible,
and has thus “read in” rights into the Charter that are not explicitly in-
cluded in the text of the Charter. Thus the Commission has interpreted
article 14 (the right to property} to be read in combination with article 16
ithe right to health) and article 18(1) (the right of the family to be pro-
tected by the state) as to protect the right to shelter or housing which is
not explicitly protected in the Charter.™ In Social and Economic Rights
Action Centre v Nigeriu the Commission found that this right to shelter
obliges the Nigerian government - at a minimum - not to destroy the
housing of its citizens and not to obstruct efforts by individuals or com-
munities to rebuild lost homes. The state’s obligation to respect housing
rights requires it, and thereby all of its organs and agents, to abstain from
carrying out, sponsoring or tolerating any practice, policy or legal measure
violating the integrity of the individual or infringing upeon his or her free-
dom to use those materials or other rescurces available to him or her in a
way that is most appropriate to satisfy individual, famity, household or
community housing needs.' Its obligations to protect obliges it 1o prevent
the violation of any individual’s right to housing by any other individual or
non-state actors like landlords, property developers, and land owners and,
where such infringements occur, it should act to preclude further depriva-
tions as well as guaranieeing access ta legal remedies."” The right 1o
shelter goes further than a roof over one’s head. It extends to embody the
individual’'s right to be left alone and 1o iive in peace - whether under a
roof or not."™ The particular violation by the Nigerian government of the
right to adequate housing as implicitly protected in the Charter also en-
compasses the right to protection against forced evictions. The African
Commission draws inspiration from the definition of the term “forced
evictions” by the Committee on Econcmic Social and Cultural Rights,
which defines this term as “the permanent removal against their will of
individuals, families andfor communities from the homes andfor which
they occupy, without the provision of, and access to, appropriate forms of
legal or other protection™."” Wherever and whenever they occur, forced
evictions are extremely traumatic. They cause physical, psychological and
emotional distress; they entail losses of means of economic sustenance
and increase impoverishment. They can also cause physical injury and in
some cases sporadic deaths. Evictions break up families and increase
existing levels of homelessness. In this regard, General Comment 4
(1991) of the Committee on Economic, Social and Cullural Rights on the
right to adequate housing states that “all persons should possess a degree
of security of tenure which guarantees legal protection against forced

eviction, harassment and other threats™.

105 Nigeria case supra note 77 at par 60.

106 See Leckie suprd note 99 at 107, This is in line with the requirements of the UN Corn-
mittee on Economic, Social and Cultural Rights General Comnwent 4 and especially Gen-
eral Comment 7, which prohibils forced cviclions

107 lLeckic opeit 113-114.

108 Nigeriu case supra note 77 4t par 61,

109 See General Cominent 7 (1997 on (he right to adequate housing (Art 11.1); Forced Evictions.

110 Leckie op oft 113

TEL EA992423, annex I, par 8(4)
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The Commission used the same methoed 1o “discover” a right to food in
the Charter which is not explicitly included in the Charter. The Commis-
sion endorsed the arguments put forward by applicants that the rigl_jt to
food is implicit in the Charter, in such provisions as the right to life, ” the
right to health,'” and the right 10 economic, social and cultural develop-
ment."” The right to food is implicitly protected in the Charter because it
is “inseparably linked 1o the dignity of human beings and is therefore
essential for the enjoyment and fulfilment of such other rights as health,
education, work and political participation™."'” The minimum core of this
right 1o food requires that states should not destroy or contaminate food
sources. The state should not allow private parties to destroy or contami-

nate food sources or prevent peoples’ efforts to feed themselves.'”

4 CONCLUSION

The African Commission has now taken the first bolkl steps in the inter-
pretation of the social and economic rights provisions in the African
Charter. It has employed some innovative methods to flesh out the obliga-
tions engendered by social and economic rights in the Charter and to find
protection for sacial and economic rights not explicitly included in the text
of the Charter. It has made good use of international human rights norms
and the work of the Committee on Economic, Social and Cultural Rights,
and is well placed to develop a unique yet internationally-attuned juris-
prudence on the enforcement of social and economic rights.

112 Art 4.

113 Art 16

Itd Art 22

L1 Nigeria case stipra note 77 al par 64.
116 Hhid par 65.
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