AREVIEW OF THE MEDICO LEGAL CONCERNS IN
DIAGNOSTIC ULTRASOUND IN NIGERIA
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INTRODUCTION
Litigation in medicz] _.,.(.:‘.:'
environment. Recent d=v -.c,,.,-cr
blood transfusion facilitiesTlzwn
revelztion of things to come.
1atrogenically imnfected HIV beby’s perents zre sesidng Gve
billion nzira compensation from the Lzzos Univesiy
Teaching Hospitzl (LUTH) through the coumtry’s =gzl
systems.'

As m 2ll discipllmes of medicine, the fisld of
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diagnostic sonogrzphy fzces its own legzl concerms.” Ths
repidly growing sophistication of tecimolozy :;; o'
always be zvailzble or zffordzble 2t 2ll corners of our vas

country. Lack of formal tra':x:: for specified mumber o
years and absence of 2 certifying qualifying "r.'_‘::::_.':"_.

pronounce a ceandidate “So.,o.o”" Sonozrepher™ bes
compounded the problem in medico legz! complexities.  Therz zre essenzizlly four basic components in 2 negl

Lacks of proper training or legal knowledze are C;‘?'.r.i.,::-' action viz;
notlegal defenses. 1. Sy
The most common concern fecing the ultrzsound 2. reach
specialist is that of missed dizgnosis. Other arees of 3 Proximztz czusztion
potential legal lizbility are informed consent, wrongiul <. D";z_b
birth, wrongful life, criminal 2nd civil lizbility and eor of Success in litigztion necessitates the complainant

judgments. With the widespread zpplication of % with burden of proving each of these four elements. The
ultrasonography as z pn'nzr'. diagnostic medzlity by  duty of care ?.3 .t*:..;.'a‘. of ths d:'enc‘.:r' (clinicizn /
clinicians, the responsibility of amiving at 2 comect  Scnoloz onogrzpher) is estzblished by the physician
diagnosis is increasing. petient relztior .5"5 The dzmages so son b'.' the plaintiff

All those working in this field must understand  may be measurzble (co.,»rcxc) or immezasurable
2nd be familiar with the law as it pertzins to our specizityto  (complzints s;:h zs pain znd suffering zre not quantifizble
onsir

best protect themselves from unnecessary legzal  mstrict physiczl terms) or both 25 demonstrated in the case

involvement. below.
The increasing awareness of the Nigenan hL".:cz,coxDr.‘:m Olkekezru Versus Danjuma

populzce to their rights znd the rising trend of legal Tanko,” the respondent was the plaintiff in the trial high
tussles/litigations duc to suspected malpractices make it court in which he demied the zppellant the sum of N100,
necessary to look at the legal concerns in detail as it affects 000.00 25 generz] dzamages to battery resulting from the
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amputation of his left middle finger by the appellant, a
medical doctor, to whose clinic he was taken when he
sustained injury to his finger. He claimed the wound in the
finger was not deep and that the defendant without due care
and skill negligently amputated that finger, an exercise that
permanently disfigured and incapacitated him in handling
objects. He further averred that the defendant refused 1o
surrender the amputated part of (he finger, ‘The ruling
upheld that an act does not amount to a battery unless it is
done cither intentionally or negligenty. The amputation of
the plaintiff's finger was done intentionally and without the
consent of the plaintiff or his guardian, This means the
defendant is guilty of battery; the Supreme Court reduced
the amount to N50, 000,00 in favour of the respondent.,

The most difficult burden of proof for the plaintiff
is the deviation from the standard of care *Reasonable man
standard”. While there is still relatively little Jegal
precedent for many of the legal issues facing diagnostic
ultrasound in the country, there is a large body of Jaw on
medical negligence in general medicine and  older
specialtics,

LEGAL ACTIONS INVOLVING
ULTRASOUND

DIAGNOSTIC

The majorareas of legal actions are:
1. Missed Diagnosis
2. Invented Lesions
3. Misreported Lesions
4. Failure to use Ultrasonography
5. Procedure related Complications
6. Sonographer/Technician related complications
7. Delayed reports
8. Misccllancous

While there is no reported court case of medico-
legal issuc arising from diagnostic ultrasonography in
Nigeria, numerous legal battles are frequently reported in
the North America and Europe.”™

Drs. R. Sanders and C. Holicr first took interest in
legal actions involving ultrasound. ” In 1983 there were 64
legal actions arising from diagnostic ultrasonography in the
United States of America " Their surveys showed that most
litigations involving the usc of ultrasound is in the arca (’)f
obstetrics and the largest category of legal actions within
the area of obstetric ultrasound is the missed diagnosis. The
most frequently cited ultrasound misses include

a. Extra-uterine pregnancy

b. Fetal Anomalics

c. Multiple gestations

d. Placenta previa

¢. Failure to perform a sonogram (the obstetrician s
usually the defendantin this case).

f. Wrongful pregnancy

g. Wrongful birth,

At the significant part is the question about the
qualifications/competence of the ultrasound specialists
involved and the systemic failure to detect and reduce falsc
positive/negative diagnosis. Missed Diagnosis are
instances when a Sonologist fails to report an anomaly c.g.

anencephaly which then subsequently cither is picked up by
asecond ultrasonography done by the same individual or by
a peer or it goes unnoticed and leads 10 a complicated
clinical outcome, Cases of misdiagnosis illustrate the
debate of streamlining who is qualified to perform and
interpret ultrasound examinations, How much training is
necessary for a competent Sonologist/Sonographer?

In Nigeria today, ultrasound scans are done by
Radiologist/Sonologists, Radiographers/Sonographers,
and other Doctors/technologists sume of whom have done a
Jimited ultrasound training somewhere or none at all. The
burden of standardization lays with the Medical and Dental
council of Nigeria, and the relevant medical imaging
socictics ., West African Medical Ultrasound Socicty
(WAMUS). If the physicians do not establish acceptable
minimum standards, the courts will do it for us using expert
witnesses. In addition, the degree of physician/Sonologist
involvement in the performance and interpretation of the
study will soon become a focused issue.

In North America/Europe, the Sonographer does
scans but the reports are vetted by the Sonologists, in
Nigeria however there are no such legal requirements. In
addition, guidelines related to ultrasound equipments,
documentation and content of the ultrasound scan in
general and the relevant bodies specifically have not issued
obstetric sonograms. It is the guidelines from these bodies
that will provide a minimum standard for what should be
documented and recorded in the scan reports issued to
paticnts. The guidelines should assess the sensitivity and
specificity of the instrumentation and report writing should
be addressed. The law expects the instrumentation to meet
the community standard if not state of the art, as the more
sensitive /newer machines are prohibitively expensive.

It is the duty of the physician to give the diagnosis
and so report writing should be standardized to answer the
most salient clinical dilemmas/questions. Vague
meaningless reporting must be avoided. There must be
uniformity in the terminologics. A report must describe in
its body a complete description of all abnormalities that is
cverything the eye can see but the conclusion should discuss
only thosc findings that arc important to arrive at the
inference. The Sonologist should not Iet the “fear of being
wrong rob him of the joy of being right”."!

PROTECTINGYOURSELF FROM LITIGATION
Today's physician must be constantly attentive to signs of
impending malpractice claim. Paticnts do not usually suc
people who have helped them. Human nature makes most
people less likely to sue people they like, physicians
included. Morcover, the opposite is truc.” even blatant
malpractice is often not acted upon in situation where there
isa good physician patient relationship.,

Methods of reducing litigation arc

(a) Ensurc there is an open communication process for
problems and complaints, A chain of communication
cnsures complaints are relayed to the Administration &
Radiologist. All Complaints should be duly recorded.

(b) Ensurc members of staff treat patients warmly,
cordially, and knowing that a sick person and family
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