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MESSAGE FROM THE EDITORIAL COMMITTEE

The Editorial Committee is delighted to bring Volume 8. No. 1 of Bahir Dar
University Journal of Law. The Editorial Committee extends its gratitude to
those who keep on contributing and assisting us. We are again grateful to all the
reviewers, the language and layout editors who did the painstaking editorial
work of this issue.

On this occasion, again, the Committee would like to make it clear that the
Bahir Dar University Journal of Law is meant to serve as a forum for the
scholarly analysis of Ethiopian law and contemporary legal issues. It encourages
professionals to conduct research works in the various areas of law and practice.
Research works that focus on addressing existing problems, or those that
contribute to the development of the legal jurisprudence as well as those that
bring wider national, regional, supranational and global perspectives are
welcome.

The Editorial Committee appeals to all members of the legal profession, both
in academia and in the world of practice, to assist in establishing a scholarly
tradition in this well celebrated profession in our country. It is time to see more
and more scholarly publications by various legal professionals. It is time for us
to put our imprints on the legal and institutional reforms that are still underway
across the country. It is commendable to conduct a close scrutiny of the real
impacts of our age-old and new laws upon the social, political, economic and
cultural life of our society today. It is vitally important to study and identify
areas that really demand legal regulation and to advise law-making bodies to
issue appropriate legal instruments in time. The Bahir Dar University Journal of
Law is here to serve as a forum to make meaningful contributions to our society
and to the world at large.

The Editorial Committee is hopeful that the Bahir Dar University Journal of
Law will engender a culture of knowledge creation, acquisition and
dissemination in the field of law and in the justice system of our country in
general.

Disclaimer

The views expressed in this journal do not necessarily reflect the views of the
Editorial Committee or the position of the Law School.
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Protection of Tenure Security in Private Renting under Ethiopian
Residential Lease Law: A Comparative Study

Mihret Alemayehu Zeleke*

Abstract

Rental tenure or residential lease is the most common residential tenure in
urban centers in Ethiopia. Despite its dynamic nature, the sector is still
regulated by the Civil Code, enacted six decades ago. This article aims to
review the protection of tenure security of lessees in private rental housing
in the Ethiopian residential lease law. The experience of some jurisdictions
in the protection of tenure security is also reviewed. The article finds that
Ethiopian law lacks minimum rules on a number of factors that safeguard
security of tenure including minimum lease term, rent increment, lease
renewal, notice period and forced eviction. Accordingly, the lessor can give
short-term leases and then terminate it upon expiration, increase rent
anytime and by any percentage, terminate the lease and evict the lessee at
any time for no cause. The lessor is also not required to give notice
regarding the various measures he/she takes. Thus, safeguards that are
necessary to protect tenure security are either non-existent or poorly
utilized. Hence, lessees are left largely unprotected, which makes life in
rental units insecure and unstable. The study recommends urgent revision
of the residential lease law to incorporate minimum rules that are
necessary to protect security of tenure and bring security and stability to
millions of lessees in the country, and thereby meet the country's human
rights obligations in relation to the right to adequate housing.

Key Terms: Security of tenure, residential lease/tenancy agreement, lease
term, rent, termination, eviction, lessee/tenant, lessor/landlord

Introduction

The Ethiopian residential housing sector has seen important developments
since the introduction of the free market economy in the 1990s. The
intermittent allocation of plots of land for residents in cities to build houses,
the permission of ownership of extra houses and the introduction of
condominium housing scheme at the beginning of the new millennium have

* LL B (Addis Abeba University), LL M (University of Oslo), M Phil (University of Oslo), Lecturer at
Bahir Dar University School of Law. The author would like to thank the two anonymous assessors of
this article for their constructive comments. The author can be reached via: <mhret06@gmail.com> or
<mhret06@yahoo.com>.
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contributed to the revitalization of the residential housing sector.' Despite
these developments, a large portion of city dwellers live in rental housing.
According to the 2016 Central Statistical Authority Welfare Monitoring
Survey, 53.77% of the urban population lives in private rental units and a
further 6.58% lives in subsidized or free-of-charge units while homeowners
account for just 38.96%.> The data shows that renting is the most common
tenure in Ethiopian urban centers, with private renting having the majority
and public houses accounting for a small percentage.

However, renting in the private rental sector is not seen as a long term and
stable alternative to home ownership; it does not enable to lead a stable and
secure life. Lessors behave in an exploitative and unfair way towards renters
including arbitrary expulsion, frequent or high rent increment, etc. Renters'
plight in this regard cannot be underestimated. These practical problems
have motivated the writer to assess the rules in the existing law on the
subject and examine the gaps in the law that may have contributed to these
problems.

The unfair and opportunistic behavior of lessors is driven mainly by the
acute housing shortage in cities. For instance, in the capital Addis Ababa, the
housing shortage by the year 2017 was estimated to be 1.2 million units,
increasing by 100,000 units each year.’ Nevertheless, the government does
not seem to tackle the problem in a systematic and concerted manner. Still,
the government does not have comprehensive housing policy. There are
intermittent policy statements in some documents and legislations like the
Growth and Transformation Plan,* the Urban Development Policy,” the

! That is not to say that the housing shortage is resolved or eased; it is indeed to the contrary. See Samson
Berhane, The Politics of Urban Land Policy, Affordable Housing, Ethiopian Business Review, (16
May-15 June 2018), No.61. [https://www.ethiopianbusinessreview.net/index.php/topic/item/5889-the-
politics-of-urban-lad-policy-affordable-housing.] (Consulted 24 May 2019).. See infia p.2 .

? Central Statistical Authority (CSA), Welfare Monitoring Survey 2016 Statistical Report, Volume II, p.
88 (Table 8.14 (c)). The actual number of renters in cities is 2,506,811 and the number of people who
lives in subsidized or free of charge housing is 306,701. Whereas the number of homeowners is
1,816,327, which is lower by about 20%.

? Ministry of Urban Development and Housing, National Report, (2017). See also Samson Berhane, supra
note 1.

4 National Planning Commission, Growth and Transformation Plan II (2015/16-2019/20), (2016), pp.157-
161.

* Ministry of Urban Development and Construction, Resilient, Green and Accessible Urban Development
Policy, 3 ed., (2012). See also Elleni Araya, Gov’t Unfold Draft Housing Policy, Addis Fortune, (04
Nov 2012), Vol. 13, no. 653.
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housing programs®, the land lease law’ and condominium laws. The focus of
these policy statements is the provision of low-cost housing by the
government. The government has been the principal actor in the supply of
housing. Yet, it repeatedly has fallen short of its plan to build an adequate
number of housing units.® The policy orientation is also skewed towards
ownership and it hardly touches the rental market. The Urban Development
Policy, which contains better policy statements on housing as it makes
housing one of its pillars, stipulates, that the government will adopt
regulations and directives to regulate the rights and duties of lessors’ and
lessees,'® and the standard of housing."' Yet, no such standard or regulation
is enacted. Detailed discussion of housing policy issues will not be made as
the purpose is to assess security of tenure in private renting in the existing
law on the lease of houses.

The private rental sector is regulated by the Civil Code,"* which has
withstood various changes in politics, ideology and government. Laws with
some relevance to the rental sector were enacted after it. One such law is
Government Ownership of Urban Lands and Extra Houses Proclamation No.
47/1975, which nationalized extra houses and urban land." It prohibited
ownership of extra houses and renting of houses by individuals."
Consequently, the government became the sole renter.'” With the adoption

® Ministry of Urban Development and Construction, Integrated Housing Development Program (2005-
2010), (2004).
Since the adoption of Proclamation No. 80/1993, urban land tenure has been leasehold. See Urban
Lands Lease Holding Proclamation, Proc. No. 80/1993, Negarit Gazeta, Year 53, No. 40, (1993).
Under the current urban land law, acquiring land other than leasehold through allotment or tender is
prohibited. See Urban Lands Lease Holding Proclamation, Proc. No. 721/2011, Federal Negarit.
Gazeta, Year 18, No. 4, (2011), Art. 5(1). The leasehold system has been considered as a huge entrance
barrier causing housing shortage and making houses unaffordable.
For e.g., during the Integrated Housing Development Program period (2005-2010), only 142,802
condominium housing units were constructed out of the planned 400, 000 units. See FDRE Ministry of
Urban Development, Housing and Construction, National Report on Housing and Sustainable Urban
Development, (2014), p. 58.
? The terms lessor and landlord are used alternatively to refer to the owner of a housing unit who lets it for
others.

7

' The terms lessee and tenant are used alternatively to refer to the person who rents a housing unit for
residence.

' Urban Development Policy, supra note 5, p.22.

12 Civil Code of the Empire of Ethiopia, Proc. no. 165/1960, Negarit. Gazeta., Extraordinary Issue, year
6, no. 1, (1960). [Hereinafter Civil Code].

" Government Ownership of Urban Lands and Extra Houses Proclamation, Proc. no. 47/1975, Negarit.
Gazeta, no. 41, (1975).

" 1d., Art. 11(1) cum. Art. 13(1) cum Art. 20(1).
'3 Ibid.
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of market led economic policy by the EPRDF government following the fall
of the socialist Derg regime in 1991, owning extra houses and private renting
was allowed. The Government still owns houses expropriated by
Proclamation No. 47/1975"

There are also recent laws like the Condominium Proclamation No.370/2003
that deals with management of condominiums,'” ownership,' sale and
lease'® of units in a condominium in federal jurisdictions. Its importance on
regulation of residential leases in condominium housing is however very
scant. The relevant provision on lease of a condominium-housing unit,
Article 22, is concerned with procedural formalities to be followed when a
unit is leased or a lease is terminated. Regional States have adopted
comparable condominium proclamations.*’

Thus, the Civil Code, specifically Title XVIII Chapter 2 Section 2 (Articles
2945-74), which deals with residential leases® remains to be the principal
law regarding renting in the private rental sector. The rules apply to various
types of housing units: furnished or unfurnished houses, a flat, a room or
some other building, or a part of a building.”” Apartment flats, service
quarters, compounds and a part of it or a building are thus covered.”
Moreover, lodging service provided in a hotel room that exceeds a month is
also considered as a residential lease.** The provisions of the Civil Code thus
cover the vast majority of shelters. However, owing to the duration it has
been in place, the changes in policy and urbanization that have taken place in
the country, the law may be expected to fall short in the protection of lessees

'® For an explanation why the government still owns those houses, see Yohannes W/gebriel, Rent
Fixation Capitalist, Mode of Ownership Communist, 7he Reporter, (19 January 2019).

17 Condominium Proclamation, Proc. No.370/2003, Federal Negarit. Gazeta., Year 9, No. 95, (2003),
Arts. 10-20.

"% Ibid. Arts. 8 & 9.

"% Ibid. Arts. 21-23.

2 See for instance, The Amhara National Regional State Condominium Proclamation, Proc. No.
144/2006, Zikre Hige, (2006).

2! Civil Code, Arts. 2945 (2) cum. 2653 (2). In addition, the rules relating to ‘Lease in General® (Arts.
2896-2944) are also applicable when the rules in the special section are not enough.

2 Ibid. Art. 2945 (1).

2 The terms used in Article 2945(1): ‘house’, ‘flat’, ‘room’, “building’ and in Proc. No. 370/2003 Article
22: ‘condominium unit’ refers to fixed structures and do not seem to refer to unconventional types of
housing like mobile homes, shelters by the railway station, etc. In some jurisdictions ‘everything
covered’ with walls and a roof is considered as a house for the purpose of rental laws and enjoy the
same rights as tenants.

# As per Art. 2653 of the Civil Code, lodging service provided in a hotel for less than a month is
considered as innkeepers’ service.
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in the private rental sector. Realizing this fact the government has recently
outlined its plan to introduce new regulations in the rental sector. A
concerted step in the form of legislation is yet to be taken.

The purpose of this piece is not to assess the residential lease law as such;
nor does it cover renting in public houses. > The assessment is limited to the
security of tenure aspect of the law in private residential leases. It assesses
the safeguards available for renters in the private rental-housing sector and
examines their sufficiency to enable renters to lead a stable and secure life
thereby meeting the country's obligation to ensure the right to adequate
housing. Title XVIII Chapter 2 Section 2 of the Code is analyzed and the
laws of some jurisdictions with better experience are reviewed to draw
lessons.

The article is organized as follows: the first section briefly introduces the
concept of security of tenure. The second and major section deals with the
major factors that affect tenure security. It discusses the legal provisions on
lease term and renewal, rent increment, the grounds and process of
termination and eviction. In doing so, it assesses the position of Ethiopian
law and compares it with other jurisdictions on protection of tenure security
using comparative approach. Finally, the article forwards concluding
remarks and recommendations.

1. The Concept of Security of Tenure

Security of tenure is an important element of the right to housing, which is
recognized in various international human rights instruments. These
instruments include the UDHR Art. 25(1), the International Covenant on
Economic, Social and Cultural Rights (ICESCR) Art. 11(1), the International
Convention on the Elimination of All Forms of Racial Discrimination
(CERD) Art. 5(e)(iii), the Convention on the Elimination of All Forms of

 There are different types of government owned houses hold for rent. The major ones include Kebele
houses, most of which are confiscated pursuant to Proclamation No. 47/1975 and inherited by the
present government and are rented mostly for the poorest of the poor, and houses administered by the
government houses agencies at federal and regional levels, rented primarily for government officials.
The purpose of these houses is different from private ones and decision on major aspects of those
houses is made by the respective kebeles and agencies or corporations. At Federal level, the former
Agency for Rented Houses was re-established in 2007 as Agency for Government Houses; it was then
dissolved and its rights transferred to the newly established Federal Housing Corporation by Agency
for Government Houses Dissolution Proclamation No. 1022/2017 and Federal Housing Corporation
Establishment Council of Ministers Regulation No. 398/2017. Market level rent is not paid for these
houses.
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Discrimination against Women (CEDAW) Art. 14(2) and the Convention on
the Rights of the Child (CRC) Art. 27(3). Some instruments like the UDHR
and the ICESCR address the issue of the right to housing in general while
others address the issue from the perspective of special groups they aim to
protect.

At the regional level, both the European and Inter-American human rights
instruments have recognized the right to housing. In Africa, although the
African Charter on Human and Peoples Rights (ACHPR) has not expressly
recognized the right to housing, the African Commission on Human and
Peoples Rights has derived the right to housing from other expressly
recognized rights such as the right to health, property and protection of one's
family in the SERAC Case.**

Ethiopia is a party to many of these instruments: it acceded to the ICESCR
on June 1993,” the CERD on June 1976* and the ACHPR on May 1998,
and ratified the CRC on May 1991°° and the CEDAW on September 1981.%'
Hence, Ethiopia has the duty to guarantee legal protection to security of
tenure of housing. Despite this, the Constitution followed similar approach
to the ACHPR in not expressly recognizing the right to housing. The closest
is Art. 41(4), which states: "[t]he State has the obligation to allocate ever
increasing resources to provide to the public health, education and other
social services." Nevertheless, the term 'other social services' could be
interpreted to include housing pursuant to Arts. 9(4) and 13(2) of the
Constitution.

% See The Social and Economic Rights Action Center (SERAC) and the Center for Economic and Social
Rights (CESR) vs. Nigeria, Communication 155/96, African Commision on Human And Peoples Rights
(ACHPR), ACHPR/COMM/A044/1, (27 May 2002) para 60.
[http://www.achpr.org/communications/decision/155.96/] (Consulted 28 June 218).

?7 See United Nations Treaty Collection Depository
[https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
3&chapter=4&clang=_en] (Consulted 18 June 2018).

2 See United Nations Treaty Collection Depository
[https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
2&chapter=4&clang=_en] (Consulted 28 June 2019).

¥ See AU Treaty Ratification Status List. [https://au.int/sites/default/files/treaties/36390-sl-
african_charter_on_human_and peoples_rights 2.pdf] (Consulted 18 October 2019).

3% See United Nations Treaty Collection Depository.
[https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
11&chapter=4&clang=_en] (Consulted 18 October 2019).

3! See United Nations Treaty Collection Depository.
[https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
8&chapter=4&clang=_en] (Consulted 18 October 2019).
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Perhaps, the most important instrument in relation to the right to housing is
the Covenant on Economic, Social and Cultural Rights due to its binding
nature, wider application and elaborate provision on the subject. Art. 11(1)
states: “‘[e]veryone has the right to an adequate standard of living for
himself and his family, including adequate ... housing.”” [Emphasis added].
The right to adequate housing is recognized as an element of the right to an
adequate standard of living.

The right to housing, among others, entails legal security of tenure.’
Pursuant to the Economic, Social and Cultural Rights Committee General
Comment No.4, legal security of tenure is one of the elements of the right to
housing which "guarantees legal protection against forced eviction,
harassment and other threats."” The guarantee is extended irrespective of the
type of tenure- home ownership or rental.** In other words, security of tenure
is "the degree of certainty a person has about their residential
accommodation: the choice to stay or leave; the legal protections they have
over their tenancy; and the sustainability of their tenancy in terms of cost and
amenity."*’ Security of tenure thus means security from being forced to leave
due to the landlord's threats, an unaffordable rent increase, intolerable living
conditions or the expiry of the lease.’® In short, security of tenure is the
extent to which a tenant who complies with his or her obligations under the
tenancy agreement can continue to live in the property for as long as he
wishes.”’

32 The other elements of the right to housing include availability of services, materials, facilities and
infrastructure, affordability; habitability; accessibility; location; and cultural adequacy. See CESCR
General Comment No. 4: The Right to Adequate Housing (Art. 11(1) of the Covenant), Adopted at the
Sixth Session of the Committee on Economic, Social and Cultural Rights, on 13 December 1991
(E/1992/23), para. 8 (b-g).

33 Id, para. 8 (a).

** Ibid.

% Victoria State Government, Security of Tenure — Issues Paper: Residential Tenancies Act 1997 Review
— Fairer Safer Housing, November 2015, p. 7.
[https://www.westjustice.org.au/cms_uploads/docs/westjustice-rta-review-security-of-tenure-
submission.pdf.] (Consulted 18 June 2018).

3 Ibid. See also Yee, Gary, Rationales for Tenant Protection and Security of Tenure, Journal of Law and
Social Policy 5, 1989: 35-60, p.48. [https://digitalcommons.osgoode.yorku.ca/jlsp/vol5/iss1/3]
(Consulted 27 February 2019).

7Age UK, Tenancy rights, Security of Tenure, Factsheet 68, June 2017, p.1.
[https://www.ageuk.org.uk/globalassets/age-
cymru/documents/factsheets/fs68_tenancy_rights security _of tenure fcs.pdf] (Consulted 21 February
2019).


https://www.westjustice.org.au/cms_uploads/docs/westjustice-rta-review-security-of-tenure-submission.pdf
https://www.westjustice.org.au/cms_uploads/docs/westjustice-rta-review-security-of-tenure-submission.pdf
https://digitalcommons.osgoode.yorku.ca/jlsp/vol5/iss1/3
https://www.ageuk.org.uk/globalassets/age-cymru/documents/factsheets/fs68_tenancy_rights_security_of_tenure_fcs.pdf
https://www.ageuk.org.uk/globalassets/age-cymru/documents/factsheets/fs68_tenancy_rights_security_of_tenure_fcs.pdf
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Besides the human rights grounds for the protection of security of tenure
discussed above, there are also economical and ethical justifications for its
protection. On economic basis, government intervention in the rental
housing market (to regulate both tenure security and rent though the latter is
beyond the scope of this paper) is justified to correct market failure, which is
an inherent feature of the sector.*® The failure of the market is attributable to
the high transaction costs and a weaker bargaining position for tenants.*” The
tenant incurs high economic costs associated with searching for housing and
moving out, especially when the vacancy rate is low. Though difficult to
quantify, there is a loss associated with losing one's familiar home, having to
adapt to a new neighborhood, changing transportation routes to work, etc.*
Further, the housing market is heterogeneous with differing tastes, locality,
type, specification, quality, price, etc., leaving the tenant with few choices,
unlike that of the landlord.*' Tenants also lack sufficient information and are
uncertain about market rents, rental houses available and condition of rental
houses. The supply side is inelastic due to the high capital cost involved in
building, the long and expensive process of building and the immobility or
fixed location of the product. This weakens the position of the tenant to
bargain on an equal basis with the landlord creating a monopoly for the
landlord and thereby justifying intervention. **

On ethical grounds, government intervention is justified on a combination of
rationales of protecting vital interests, weaker parties and reasonable
expectations of tenants.* The first rationale is that housing constitutes basic
needs or vital interests. As unregulated market may not meet the basic needs
of people, the government is justified to take action to secure the basic need
of secure housing. The second ethical rational is that the tenant is the weaker
party in the tenant-landlord relationship and many likely would not be able
to secure the basic attributes of good accommodations through negotiation.

38 Yee, supra note 36, pp. 39-43.

* Ibid.

* Ibid.

! Ibid.

4 Ibid. See also Haffner, Marietta; Elsinga, Marja & Hoekstra, Joris, Rent Regulation: The Balance
between Private Landlords and Tenants in Six European Countries, /nternational Journal of Housing
Policy, Vol. 8, No. 2,217-233, (June 2008), p. 220.
[https://www.researchgate.net/publication/263652684 Balance between landlord and tenant A com

parison_of the rent regulation in the private rental sector in five countries/download] (Consulted
19 November 2018), p.20.

 1d, pp. 43-47.


https://www.researchgate.net/publication/263652684_Balance_between_landlord_and_tenant_A_comparison_of_the_rent_regulation_in_the_private_rental_sector_in_five_countries/download
https://www.researchgate.net/publication/263652684_Balance_between_landlord_and_tenant_A_comparison_of_the_rent_regulation_in_the_private_rental_sector_in_five_countries/download
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Hence, the government needs to protect the weaker party from undue
exploitation and influence by the stronger party, the landlord. The third
ethical rationale is that the government should protect reasonable
expectations and reliance in contractual and other relationships. This
rationale would justify having statutorily implied terms of protection without
prohibiting waiving or contracting out of these terms.

Generally, proper policy and regulatory framework on rental housing is
necessary to create a sense of autonomy and stability associated with the
concept of home for many individuals who cannot become homeowners.*

2. Factors Affecting Security of Tenure

As discussed above, security of tenure is an essential component of the right
to adequate housing. However, the realization of security of tenure is
affected by numerous factors. The major factors include legal provisions
regarding lease term and renewal, rent increment, the grounds and process of
termination and eviction.*’ The nature of legal provisions on the above
issues determines the level of protection to tenure security. In the following
sections, an attempt is made to thoroughly analyze the Ethiopian residential
lease law in light of the above factors and the extent of protection of security
of tenure afforded to lessees. For better understanding, extensive reference is
made to protections afforded to tenants in other jurisdictions.

2.1 Lease Term

Lease term is the duration of the lease/tenancy agreement. The duration of
the lease impacts, positively or negatively, the security of tenure. Long-term
leases enable tenants to plan about their future life (form a family, raise
children, schooling, etc.). It affords renters with much needed certainty and
stability regarding their housing, and hence higher security of tenure. On the
other hand, short-term tenancies leave renters with a lot of uncertainty about
their housing, as they have to wonder whether they will find a suitable home
in desirable areas at an affordable price and how soon will they get it and for

4 Bell, Deborah, H., Providing Security of Tenure for Residential Tenants: Good Faith as a Limitation on
the Landlord's Right to Terminate, 19 GA. L. REV. 483, 532 (1985), p. 541.

4 See Victoria State Government, supra note 35, p.7. The legal protections over the security of tenancy
include rules governing: lease terms, terminations, rent increases, and repairs, maintenance and
modifications. Ibid.
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how long they may live in their new home, etc. In effect, when leases are
shorter in duration renters become uncertain, insecure and instable.

Under Ethiopian law, a lease can be for a determinate or indeterminate
period.*® A determinate period lease is a lease agreed for a fixed period, with
specified start and end dates. However, the duration of the lease depends on
the agreement of the parties. The lessor and the lessee can agree for a lease
period of, say, 3 months or 3 years with specific dates for starting and
ending. An indeterminate lease, on the other hand, is a lease agreed with no
period fixed in the lease, with no specified end date. In addition, when the
lessee continues to enjoy the leased unit unopposed by the lessor after the
expiry of the fixed term lease the law considers the lease tacitly renewed and
the lease becomes an indeterminate period lease.*” Thus, both the duration
and the choice of the type of lease are left for the parties to determine in their
lease agreement. In other words, the law does not prescribe a mandatory
minimum lease term though it was enacted at a time where tenant protection
was the fashion of the day.*®

Unlike Ethiopian law, tenancy laws in many jurisdictions provide mandatory
minimum lease terms.*’ For instance, in the UK, the minimum duration is
six months.”® In Ghana, the minimum duration is one year.”' In Spain and

“ Civil Code, Art. 2927 (1) cum. Arts. 2965 and 2966.
47 1d, Art. 2968 (1).

* Many jurisdictions practiced strict forms of rent control to curb the effects of housing shortage caused
by the two world wars and variants of rent control regimes resumed in many of those jurisdictions to
date. See Arnott, Richard, Rent Control, Boston College Working Papers in Economics, (1997), p. 4.
[http://ideas.repec.org/p/boc/bocoec/391.html] (Consulted 20 April 2019).

* In Europe, only Luxemburg, Switzerland, Slovenia, Hungary and Slovakia do not provide minimum
lease term in their laws. Portugal’s law does not require minimum lease term, but if the parties did not
fix the lease duration in the lease agreement, the lease term is deemed to be for 2 years. See Shelter UK,
Time for Reform: How Our Neigbours with Mature Private Renting Markets Guarantee Stability for
Renters, (Oct 2016), pp. 8-9.

[https://england.shelter.org.uk/ _data/assets/pdf file/0005/1289615/Time_for reform FINAL.pdf.]
(Consulted 10 September 2019). See also Sottomayor, Francisco, Reform of the Urban Lease Law: Will
the Rental Gordian knot Be Cut? (2012), p. 5. See Santos, Nelson & Garcia, Maria, O., Tenant’s Rights
Brochure in Portugal, in Schmid, Christoph. U., and Dinse, Jason, R., (eds.), My Rights as Tenant in
Europe: Tenancy Law and Housing Policy in Multi-level Europe, (2014), p. 624.
[https://www.tenlaw.uni-bremen.de/My%?20Rights%20as%20Tenant%20in%20Europe.pdf] (Consulted
25 July 2019).

%% England provides one of the lowest minimum lease periods in Europe. See Davies, Bill, et al, Lessons
from Germany: Tenant Power in the Renal Market, Institute for Public Policy Research (IPPR) Report,
(2017), p.13. [https://www.ippr.org/files/publications/pdf/lessons-from-germany-jan17.pdf] (Consulted
22 August 2018).

st Malpezzi, Stephen; Tipple, A. Graham & Willis, Kenneth, G., Cost and Benefits of Rent Control: A
Case Study in Kumasi, Ghana, World Bank Discussion Paper, The World Bank, (1990), p.35.


https://england.shelter.org.uk/__data/assets/pdf_file/0005/1289615/Time_for_reform_FINAL.pdf
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
https://www.ippr.org/files/publications/pdf/lessons-from-germany-jan17.pdf
http://documents.worldbank.org/curated/en/docsearch/author/m238325
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Romania, the minimum lease period is three years.”” In the Republic of
Ireland, the minimum lease duration is four to six years.” In France, the
minimum tenancy duration is three years for unfurnished lettings and one
year for furnished lettings. However, in France the minimum lease term is
three years if the landlord is a natural person and six years if the landlord is a
corporate body.”* In countries like Germany, Norway, Sweden, Denmark
and the Netherlands leases are signed normally for an indefinite period.” In
many of those jurisdictions, even express agreement to the contrary does not
have a legal effect. The parties have the freedom only to negotiate terms
above the minimum duration. In other words, freedom of contract is limited
to ensure security of tenure to tenants.

The advantage of mandatory minimum lease term is that it protects the
tenant from termination of the lease without just cause, usually attributable
to the default of the obligations of the tenant, before the expiry of the lease
term. When this is the case, the renter is certain to live in the rented home for
the duration of the lease as long as the renter performs the obligations. This
affords greater certainty and stability, and hence, security of tenure to the
tenant.

Some jurisdictions do not provide minimum lease periods. These
jurisdictions include Japan,56 China,”” Hong Kong,58 South Africa,” the

52 Shelter UK, supra note 49, p. 7.

3 In Ireland the minimum lease duration for Part 4 tenants (tenants who are not given valid notice of
termination for six months) is 4 years for tenancies started on or before 24 December 2016 and 6 years
for tenancies started after 24 December 2016 under the Residential Tenancies Act 2004 and
the Residential Tenancies (Amendment) Act 2015 and Planning and Development (Housing) and
Residential Tenancies Act 2016.

5% Cornette, Fanny, Tenant’s Rights Brochure in France, in Schmid, Christoph. U., & Dinse, Jason, R.,
(eds.), My Rights as Tenant in Europe: Tenancy Law and Housing Policy in Multi-level Europe, (2014),
p. 278.

%3 See Shelter UK, supra note 49, p. 7.

% See Wakabayashi, Tsubasa, Tenant’s Rights Brochure in Japan, in Schmid, Christoph. U., and Dinse,
Jason, R., (eds.), My Rights as Tenant in Europe: Tenancy Law and Housing Policy in Multi-level
Europe, (2014), p. 422. [https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf] (Consulted 12 December 2018).

*7 Following reforms in 1998, Chinese rental market is unregulated and is led by the market. See Stein, G.
M. (2010). Commercial leasing in China: An overview. Cornell Real Estate Review, 8, 26-33, p.7, 30.
%8 Research Office of the Legislative Council Secretariat, Tenancy Control in Selected Places, IN16/16-
17, (2017), p. 2. [https://www.legco.gov.hk/research-publications/english/1617in16-tenancy-control-in-

selected-places-20170707-¢.pdf]. (Consulted 15 May 2018).

%% Socio-Economic Rights Institute of South Africa, A Tenant’s Guide to Rental Housing, (30 Sep 2013).
[https://www.wits.ac.za/media/wits-university/faculties-and-schools/-engineering-and-the-built-
nvironment/research-


http://www.irishstatutebook.ie/eli/2004/act/27/enacted/en/html
http://www.irishstatutebook.ie/eli/2015/act/42/enacted/en/html
http://www.irishstatutebook.ie/eli/2015/act/42/enacted/en/html
http://www.irishstatutebook.ie/eli/2015/act/42/enacted/en/html
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
https://www.legco.gov.hk/research-publications/english/1617in16-tenancy-control-in-selected-places-20170707-e.pdf
https://www.legco.gov.hk/research-publications/english/1617in16-tenancy-control-in-selected-places-20170707-e.pdf
https://www.wits.ac.za/media/wits-university/faculties-and-schools/-engineering-and-the-built-nvironment/research-entities/cubes/documents/A%20Tenants%20Guide%20to%20Rental%20Housing.pdf
https://www.wits.ac.za/media/wits-university/faculties-and-schools/-engineering-and-the-built-nvironment/research-entities/cubes/documents/A%20Tenants%20Guide%20to%20Rental%20Housing.pdf
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Province of Alberta in Canada,” and the State of Michigan in the U.S.A.®'
Like in Ethiopia, landlords and tenants in those jurisdictions are free to
determine the duration of the lease in their agreement. It is thus up to the
parties to agree either shorter or longer periods. This contractual freedom led
even to the development of 'periodic tenancy', which can be ‘month to
month’ or ‘week to week’ tenancy with no fixed end date; it is renewed
automatically and can be terminated anytime by either party by giving
notice.”

However, many of those jurisdictions have a well-functioning market
economy where the supply side adequately responds to the demand side
thereby meeting the demand for housing.”® Further, many jurisdictions in
this category practiced various forms of tenant protection which were
scraped when the market stabilized or protections were deemed no longer
beneficial.** By contrast, Ethiopian economy seems to be inelastic and fails
to adequately respond to demand due to inefficiency, policy constraints,
etc.”” As a result, there is a huge imbalance between demand and the housing

entities/cubes/documents/A%20Tenants%20Guide%20t0o%20Rental%20Housing.pdf] (Consulted 02
March 2019).

% Alberta Government, Residential Tenancies Act Handbook for Landlords and Tenants, Residential
Tenancies Act and Regulations, (2018), p. 27. [https://open.alberta.ca/dataset/a2767396-099f-43d0-
932e-1ec75bf4581f3/resource/15cc7bf1-89c6-4baf-9393-ce82d28f3850/download/rta-handbook-bw.pdf]
(Consulted 28 March 2019).

®IThe Michigan Truth in Renting Act (Act 454 of 1978, MCL 554.631 to 554.641)
[http://www.legislature.mi.gov/documents/mcl/pdf/mcl-act-454-0f-1978.pdf] (Consulted 29 March
2019).

52 Some States in the USA like Michigan and provinces in Canada like Alberta as well as many countries
in Europe have those types of tenancies recognized in their law. /bid. See also Alberta Government,
supra note 60, p.27. The rule is similar in England.See Sparkes Peter, Tenant’s Rights Brochure in
England, in Schmid, Christoph. U., and Dinse, Jason, R., (eds.), My Rights as Tenant in Europe:
Tenancy Law and Housing Policy in Multi-level Europe, 2014. p. 217.
[https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf] (Consulted
12 January 2019).

% For instance, in Japan the supply of rental housing is greater than demand, i.e., there are more houses
than renters. See Wakabayashi, supra note 56, p. 423. In China, real estate developers are efficiently
quick to respond to the preferences and demands of Chinese citizens. For instance in 2010 urban
vacancy rates in China were well above those required for a healthy housing market. See Stein, supra
note 57, p.30. See also Man, Joyce, Y., Zheng, Siqi, & Ren, Rongrong, Housing Policy and Housing
Markets: Trends, Patterns, and Affordability, in Man, Joyce, Y., (ed.), China’s Housing Reform and
Outcomes, Lincoln Institute of Land Policy, Cambridge Massachusetts, (2011), p. xi. Although some
countries like England and Kenya do not have such excess in housing supply, the market is much
robust compared to ours.

% See infra notes 84-87.

% See Samson Berhane, supra note 3. Among the policy constraints that affect rental housing supply is
the prohibition on real estate developers to build and hold them for rent; Real estate developers are
required to sale houses they built. Another is the limitation real estate developers’ face to acquire land
to build houses. Land can be acquired through competitive bidding process, which is becoming


https://open.alberta.ca/dataset/a2767396-099f-43d0-932e-1ec75bf458f3/resource/15cc7bf1-89c6-4baf-9393-ce82d28f3850/download/rta-handbook-bw.pdf
https://open.alberta.ca/dataset/a2767396-099f-43d0-932e-1ec75bf458f3/resource/15cc7bf1-89c6-4baf-9393-ce82d28f3850/download/rta-handbook-bw.pdf
http://www.legislature.mi.gov/documents/mcl/pdf/mcl-act-454-of-1978.pdf
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
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stock,’® which gives the lessor a huge bargaining power. The freedom in
setting duration of rental contracts coupled with the ‘asymmetrical’ nature of
the housing market, which provides monopolistic power to the lessor,”
means lessees are not in a position to negotiate long-term leases. In fact,
tenancies are shorter in duration, usually between six to twelve months.
Thus, the approach followed in Ethiopian lease law in light of the reality on
the ground affords lesser protection of tenure to lessees who may have to
move in search of a residence frequently. Hence, security of tenure is poorly
safeguarded under Ethiopian residential lease law.

2.2 Lease Renewal

Although rules on renewal of leases are crucial in ensuring security of
tenure, the Civil Code does not have any special rule or provision on the
issue. Renewal, for all practical purposes, is seen like the original lease and
is regulated by the same provisions as the initial lease.”® The parties are thus
free to determine issues of renewal in the initial lease agreement or freely
agree upon the expiry of the initial lease. If the lessee cannot negotiate better
terms or agree with the terms of the lessor, the option is to leave the house.

The Civil Code, however, provides a rule on tacit agreement for renewal.
This rule applies when the lessee continues to live in the rented unit after the
expiry of the lease with the knowledge of and without opposition by the
lessor.”” In such cases, the law considers the lease as tacitly renewed for an
indeterminate period.” When a lease is tacitly renewed, the relationship of
the parties is governed by the terms of the previous or original lease.”'
Accordingly, rent amount, manner of payment, maintenance and utility

increasingly difficult and expensive. Further, the difficulty of accessing finance in poor countries like
ours is well documented. As a result, developers have difficulty to quickly respond to demand. For
instance, in Addis Abeba, where the housing shortage is very acute, a 2016 study has shown that there
are 361 houses per 1000 people, i.e., 63.9% of the housing need is unmet. Moreover, under the current
government scheme and trend, it will take 60 years to satisfy the current demand. /bid. See also the
Ministry of Urban Development and Housing National Report, supra note 3; Urban Lands Lease
Holding Proclamation No.721/2011, Art. 5.,
% Idid.

87 Scholars argue that the housing market is monopolistic by its nature due to the difference in taste, type,
location, etc. Hence, every landlord has a monopolistic power over a tenant to determine the terms of
the contract mostly in his own terms. See Haffner et al, supra note 42, p.20.

% Civil Code, Art. 2968.

% Id., Art. 2968 (1).

™ Ibid. See Section 3.1 regarding the difference between leases for determinate and indeterminate period.
" Id, Art. 2968 (2).
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provision obligations, etc., which may have been stipulated in the initial
lease agreement, are applicable for the new lease.”” The Civil Code does not,
thus, provide a special rule on renewal of the lease, let alone provide a right
to an automatic or indefinite renewal of the lease as is common in many
jurisdictions.

Tenancy laws in many jurisdictions contain mandatory rules on renewal that
cannot be overridden by the agreement of the parties. For instance, in
France, automatic renewal of tenancy is normally guaranteed for the tenant.
In France, lease terms should be for a definite period of time (three or six
years) but renewal for the same duration as the original term can be made
indefinitely.” In jurisdictions like Italy, renewal for at least one term is
mandatory.” In those jurisdictions, a tenant has a right to an automatic
renewal of his tenancy agreement. The effect of a right to an automatic
renewal is that the tenant has the right to continue to live in the same house
for further duration(s) thereby ensuring security of tenure and stability.

In more pro-tenant jurisdictions like Germany, tenancies are generally
signed for indefinite periods.” It is only in exceptional conditions with
justification by the landlord that definite term tenancies can be signed with
no right of renewal.” In all other cases, the tenant has a right to live in the
unit for an indefinite period with no fixed time for the termination of his
tenancy. Norway, Sweden, Denmark and the Netherlands have similar
rules.”” Security of tenure in those jurisdictions is thus highly protected.

"2 This may be against the year on year inflation in the country that has normally been in double-digit
numbers.

3 Cornette, supra note 54, p. 278.

™ Bianchi, Ranieri, Tenant’s Rights Brochure in Italy, in Schmid, Christoph. U., and Dinse, Jason, R.,
(eds.), My Rights as Tenant in Europe: Tenancy Law and Housing Policy in Multi-level Europe, (2014),
p. 403. [https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf]
(Consulted 12 November 2018).

> Cornelius, Julia, Tenant’s Rights Brochure in Germany, in Schmid, Christoph. U., and Dinse, Jason, R.,
(eds.), My Rights as Tenant in Europe: Tenancy Law and Housing Policy in Multi-level Europe, 2014,
p.306. [https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf]
(Consulted 30 March 2019).

"8 Ibid. The grounds that justify fixed-term tenancy are: (1) the landlord’s wish to use the house for the
dwelling of himself, members of his family or his household; (2) the landlord wishes to eliminate the
premises or change or repair them so substantially that the measures would be significantly more
difficult as a result of a continuation of the lease; (3) the landlord wishes to rent the premises to a
person obliged to perform services, for example an employee of the landlord.

"7 See Shelter UK, supra note 49. p. 7.


https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
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By contrast, in jurisdictions that liberalized the rental market like the UK,
Japan” and China®® renewal is freely negotiated between the parties just like
the initial lease. Like the Ethiopian Lease law, automatic renewal right for
tenants is not recognized in those jurisdictions. The effect of the absence of
automatic renewal is that if the parties do not agree on the terms of the new
lease, the lessee should have to leave at the end of the agreed period. This
affords lesser protection to the lessee as one has to move out at the end of a
tenancy and frequently so in shorter-term tenancies. However, the latter
jurisdictions have well-functioning market that addresses housing issues by
improving supply.®' The effect of the absence of automatic renewal cannot
thus be compared with that in Ethiopia. Hence, Ethiopian law provides lesser
protection of tenure as the lessee has to move out at the end of the lease term
if the lessor wants him too.

2.3 Rent Increase

Rent is the amount of money paid by the lessee to the lessor for the use of
the house or flat let.** Rent increase is one of the factors that significantly
affect tenure security. When rent is increased frequently or by a higher
percentage, it makes the house unaffordable and forces the lessee to live in
constant threat of being evicted due to lack of capacity to pay. Thus, frequent
or high rent increases threaten tenure security and hence stability of the
tenant in the rented home.

The pertinent provision of Ethiopian residential lease law on rent setting is
Art. 2950. Art. 2950(1) states: ‘‘[t]he amount of the rent shall be fixed freely
by agreement between the parties.”” The provision does not make any

"8 Davies, supra note 50, p. 14.

™ In Japan, there are 3 types of lease contracts: (1) rental contract unlimited in time, (2) rental contract
limited in time, and (3) fixed term rental contract. Under the law, it is only the second type that affords
the tenant the right to renew the lease contract. Obviously, the landlord is entitled to give the other two
types of lease agreement and avoid the obligation to renew. See Wakabayashi, supra note 56, p. 431.

8 Man, supra note 63, p. xi. See also Stein, supra note 57, p. 30.
81 See supra note 63 and accompanying text.

82 The Civil Code does not provide a definition for the term rent; we can only deduce its meaning from
arts. 2950-53. The Province of Alberta’s Residential Tenancies Act 2004, Chapter R-17.1, Sec. 1(1)
(K), states: “‘rent’ means the consideration to be paid by a tenant to a landlord under a residential
tenancy agreement, but does not include a security deposit.”’
[http://www.servicealberta.gov.ab.ca/pdf/tipsheets/RTA_Handbook BW.pdf] (Consulted 10 July
2018). See also Kenyan Landlord and Tenant Bill 2007 (Draft), Art. 2(1).
[http://kenyalaw.org/kl/fileadmin/pdfdownloads/bills/Unpublished/200704.pdf] (Consulted 20 June
2018).


http://www.servicealberta.gov.ab.ca/pdf/tipsheets/RTA_Handbook_BW.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/bills/Unpublished/200704.pdf
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distinction regarding rent setting for the initial lease, increases within a
tenancy and up on renewal; rent in all cases is agreed freely between the
lessee and the lessor. Art. 2950(2) of the Code seem to provide another
means of determining rent amount. It states: ‘‘[i]n case of doubt, it shall be
fixed in conformity with the tariffs established by the municipal authorities
or, failing such tariffs, in conformity with the custom of the place.”” The
mechanism of determining rent as per municipal or customary tariffs does
not however provide solution for the problems lessees face due to the
following reasons: First, a plain reading of the provision tells that it is
applicable when there is ‘doubt’ (the Amharic version uses the term
N°7.6me-FC 21) as to the agreed amount of rent. This is so when the parties
disagree on the agreed amount of rent or when the amount of rent is not
fixed in the contract. If the contract fixes the amount, the provision is not
applicable. Second, and most importantly, the provision is not applicable
when the parties disagree on the level of rent increase within a tenancy or
upon renewal. This is because the disagreement here is on the level of rent
increase proposed by the lessor and not on the agreed amount. Finally, as the
terms ‘failing such tariffs’ indicate the provision does not impose obligation
on municipalities to establish rent tariffs; hence, municipalities may not and
actually do not feel obliged to establish one to be used by lessees.*
Therefore, under Ethiopian lease law, a rent increase is to be freely agreed
between the parties.

This approach is not of course unique. Some countries that abolished rent
control laws like England,* Japan,* China,* Malaysia,* Singapore,* the

 Municipalities in the country do not have rent tariffs for private residential rental houses.

% In England, rent regulation- limits on the initial rent and any subsequent increases that landlords could
charge- ended for most new lettings after 15 January 1989. Landlords are thus free to charge market
rents. See Wilson, Wendy, Private Rented Housing: The Rent Control Debate, House of Commons
Briefing Paper Number 6760, (3 Apr 2017), pp. 4-5.
[http://researchbriefings.files.parliament.uk/documents/SN06760/SN06760.pdf] (Consulted 05
December 2018). See also Sparkes, supra note 62 p. 194; Shelter UK, supra note 49, p.10.

% Japan used to practice rent control until it abolished its rent control regime. Now, the principle of
freedom of contract is the basis of rental contract in general, and rent setting and rent increases in
particular. See Wakabayashi, supra note 56, p.443.

% Following reforms in 1998, Chinese rental market is unregulated and is led by the market. See Man,
supra note 63, p. Xi.

87 Malaysia exercised rent control for over three decades with the adoption of The Control of Rent Act
1966 and scrapped rent control with the adoption of Control of Rent (Repeal) Act 1997 (Act 572)
(1997). See Atumi, Saeko. (2003), The Repeal of Rent Control in Malaysia, Cornell Real Estate
Review, 2, 29-38, pp.29-31.
[https://scholarship.sha.cornell.edu/cgi/viewcontent.cgi?article=1095 &context=crer] (Consulted 09
March 2019).


http://researchbriefings.files.parliament.uk/documents/SN06760/SN06760.pdf
https://scholarship.sha.cornell.edu/cgi/viewcontent.cgi?article=1095&context=crer
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Province of Alberta® and South Africa® follow similar approaches. Again,
the difference is that those countries have a well-functioning market
economy where the supply side adequately responds to the demand side
thereby adequately meeting the demand for housing.”’ In contrast, the
Ethiopian economy seems to be inelastic and fails to adequately respond to
demand due to inefficiency, policy constraints, etc.”” As a result, there is a
huge imbalance between demand and the housing stock,” which leaves the
lessor with a huge bargaining power against the lessee. Lessees thus have
very limited options: agree, after limited bargain, to the proposed rent
increase or leave the house. Lessees are thus unprotected even against rent
profiteering like spikes in rent or consequent eviction.

Many jurisdictions provide rules for an orderly increase of rent because of its
dire effect on stability of renters. Accordingly, a rent increase either at
renewals or within the same tenancy is strictly regulated. In some
jurisdictions, a rent increase within a certain period after the initial lease
agreement is prohibited. The prohibition against rent increases ranges from
six to twelve months from the initial lease agreement. In the UK, which
affords lesser protection to tenants after the abolition of the rent control
regime in 1988, the prohibition on rent increases is for six months.”* Sweden
has similar rules. *° In many European countries with a mature rental market
like Germany,”® Netherlands,”” Austria’ and France” rent increases within a

8 See Kowuor, Collins, Controlled Tenancy: A Curse or Blessing to Property Investment in Kenya, FIG
Working Week 2012, Rome, Italy, (6-10 May 2012), p. 2.

% Alberta Government, supra note 60, p. 47.

% Socio-Economic Rights Institute of South Africa, supra note 59, p.9.
°! See supra note 63 and accompanying text.

%2 See supra notes 53 & 3 and accompanying texts.

% Ibid.

% New Zeeland and some jurisdictions in Australia have similar rules like England. See Davies, supra
note 50, p. 19. Six months is considered to be very short and affords lesser protection of security to
renters. See Shelter UK, supra note 49.

% In Sweden, rent can be increased if there is mention in the lease agreement and after negotiating with
the Swedish Union of Tenants. See Baath, Olivia, Tenant’s Rights Brochure in Sweden, in Schmid,
Christoph. U., and Dinse, Jason, R., (eds.), My Rights as Tenant in Europe: Tenancy Law and Housing
Policy in Multi-level Europe, (2014), p. 814. [https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf] (Consulted 06 August 2018).

% In Germany, a tenant has also a period of one month to consider accepting the rent increase and a
further two months’ notice to move out. In total, a tenant can live for 15 months at the same rent level.
Together with the 20% rent cap over three years, the rule has made rent affordable for sitting tenants in
Germany. See Davies, supra note 50, p.19. See also Cornelius, supra note 75, pp. 319-320.

°7 In the Netherlands, a large portion of the rental sector is still under rent control. See Hafida, Bounjouh
& van Veen, Menno, Tenant’s Rights Brochure in the Netherlands, in Schmid, Christoph. U., and


https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf

18 Bahir Dar University Journal of Law Vol.8, No.1 (December 2017)

year are prohibited. In the Province of Alberta Canada, rent increases within
a year are also not allowed.'” In Kenya, rent increments can only be made
under strict conditions, based on standard rent and cost pass method.'"'
Obviously, the rules on rent increases prevent frequent rent increases thereby
making rent affordable and ensuring security of tenure to the tenant.

In many of those jurisdictions, rent increases can only be made after serving
notice to the tenant. Notice serves many purposes: it helps the tenant to
adjust his finances to pay for the additional cost and gives him the chance to
challenge the proposed rent increase if it is deemed excessive, illegal, etc.'”
The duration however varies ranging usually from one to three months.'"

In some other jurisdictions, there is a limit on the amount of rent increase a
lessor can make ,i.e., the lessor is not free to increase the rent amount and
can make only a certain percentage of the previous rent amount. In
Germany, a landlord cannot increase rent by more than 20% over a period of
three years.'"” Germany has replaced its ‘second generation’ rent control
regime with ‘the rent brake’ regime in 2015 and new tenancies are regulated
by the recent regime. Accordingly, state governments can introduce a
maximum local rent ceiling thereby prohibiting landlords from charging
rents for similar properties in excess of 10 per cent above a given local

Dinse, Jason, R., (eds.), My Rights as Tenant in Europe: Tenancy Law and Housing Policy in Multi-
level Europe, (2014), pp. 570, 585-586. [https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf] (Consulted 01 July 2018).

% In Austria too, a large portion of the rental sector is still under rent control. See Hofmann, Raimund,
Tenant’s Rights Brochure in Auatria, in Schmid, Christoph. U., and Dinse, Jason, R., (eds.), My Rights
as Tenant in Europe: Tenancy Law and Housing Policy in Multi-level Europe, (2014), pp. 12-13, 29-
30, [https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf]
(Consulted 16 November 2019).

% In France, rent review can be made only once in a year and if there is mention about it in the tenancy
agreement. The law also limits the annual rent review to the level of the benchmark index. See
Cornette, supra note 54, p. 276.

1% Alberta Government, supra note 60, p. 48.

191 The Rent Restriction Act of the Republic of Kenya, Chapter 296, Revised Edition 2015, Sec. 9-11. The
Act commenced in 1959 but has been revised several times the latest being in 2015 by Act No. 25 of
2015. However, it is considered inadequate and the Landlord and Tenant Bill 2007 was drafted to
replace it. See also Kowuor, supra note 87, p.1.

122 See Hofmann, supra note 98, p 30; Hafida & van Veen, supra note 97, p. 587, Baath, supra note 95,
815.

1% In the Netherlands and Germany, the minimum notice period for rent rise is two months. See Hafida &
van Veen, supra note 97, p. 587; and Cornelius, supra note 75, p. 320. In England, the minimum
notice period differs based on the type of tenancy: one month for monthly tenancies, three months for
quarterly tenancies, and six months for yearly tenancies. See Sparkes, supra note 62, p. 215. See also
Housing Act 1988 Sec.13(2), as amended by the Regulatory Reform Order 2003.

1% Davies, supra note 50, p.19.


https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf
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average, except where the previous tenant had paid above that level.'” In
France, the law limits the annual rent review to the level of the benchmark
index.'® In Sweden, rent shall be established at a reasonable amount and
rent will be considered unreasonable if it is ‘palpably higher than the rent for
units of equivalent utility value’, which is approximately 2-5%.'"” In the
Netherlands, the maximum increase-percentage is yearly set by the Minister
of Housing in the regulated sector, and in the liberalized sector, rent should
not be unreasonable, i.e., there should not be a major difference between the
rent and what is generally paid for comparable houses; and generally,
indexation clauses are common practice in the latter sector.'®

Many jurisdictions considered here provide, albeit with some variations,
combinations of the above protections to tenants. Thus, rents cannot be
increased within the minimum period, notice should be served when a rent
increase is proposed, and rent increases can only be made by a certain
percentage point or based on a price index, especially within a tenancy. In
other words, the threat of eviction through rent hikes (economic or
constructive eviction) is minimized, if not extinguished, in those
jurisdictions. These measures ensure protection from constructive eviction
and hence, ensure greater security of tenure and stability to tenants in their
rented home.

In addition, many jurisdictions provide specialized tenancy tribunals or
courts to efficiently handle rent related disputes. If the landlord proposes to
increase rent during the minimum period, if the rent proposed exceeds the
permissible amount, if the landlord gives an illegal notice to quit, etc., the
tenant has the right to challenge the landlord before those tribunals.'”

1 Ibid.

1% Cornette, supra note 54, p. 291.

17 Bath, supra note 95, p. 815.

'% Hafida, & van Veen, supra note 97, p. 586.

19 In the Netherlands there is Rental Committee. See Hafida, & van Veen, supra note 97, p. 593. In
France there is a Reconciliation Commission. See Cornette, supra note 54, p. 296. In Sweden there is
Rent Tribunal. See Béath, supra note 95, p. 818. In Austria, although ordinary courts are entrusted to
adjudicate tenancy disputes, the law provides an accelerated form of procedure for the adjudication of
tenancy cases. See Hofmann, supra note 98, p 35. In Germany, there is no special tenancy tribunal;
however, the law recognizes Conciliation Boards established by tenants and landlords associations as
conciliation authorities. Plus, courts first try to conciliate the parties before other procedures and they
allocate a judge for this purpose. See Cornelius, supra note 75, pp. 327-328.
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The Ethiopian residential lease law does not have any rule on rent review nor
does it afford lessees any of the protections discussed above. As it stands,
rent can be increased by any percentage and at any time. The possibility of
high or frequent rent increases forces lessees to live under constant threat
that rents may become beyond their earnings and may be forced to vacate
their rented home. If a lessee is unable or unwilling to pay the increased rent,
the option is to leave the house and search for another unit in a cheap
locality, or become homeless in extreme circumstances.''’ There are no
avenues to challenge even rent-profiteering-like increments and consequent
eviction; there is no specific organ to handle rent related disputes. The
ordinary courts, with their protracted procedures and caseload, are not
efficient to handle such disputes.

The same holds true regarding the requirement of notice; the lessor in
Ethiopia is not legally required to give advance notice to the lessee to
increase rent. For instance, the lessor can tell the lessee orally a week before
the due date for the next rent that rent is increased, which may be difficult
for many lessees to adjust their finances to pay the increased rent in such a
short time. The lessee would thus be squeezed to pay a hefty amount of rent
by incessant high rate increments in a short notice, or forced to leave the unit
if she/he is unable to pay the rent hike (constructive eviction) thereby
affecting the security of tenure of the lessee. Therefore, lessees in Ethiopia
have poor or no protection of security of tenure.

2.4 The Grounds and Process of Termination

As stated above, a lease is an agreement between the lessee and the lessor for
the use of a house for a certain period in exchange for a defined amount of
rent. A lease is thus not made forever and continues if the parties keep
performing their duties and for the term agreed or allowed by the law. The

"% Eviction is one of the major causes of homelessness. See Porter, Bruce, The Right to Adequate
Housing in Canada, in Leckie, Scott (ed.), National Perspectives on Housing Rights, International
Studies in Human Rights, Vol. 78, (2003), p.13. The Committee on ESCR has recommended Ethiopia
"to take urgent measures to ensure access to adequate and affordable housing with legal security of
tenure for everyone.... and take priority measures for homeless persons....". See Committee on
Economic, Social and Cultural Rights, Concluding observations of the Committee on Economic,
Social and Cultural Rights: Ethiopia, Forty-eighth session, (30 Apr-18 May 2012),
E/C.12/ETH/CO/1-3, Para. 20.

[https://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=E/C.12/ETH/CO/
1-3&Lang=En] (Consulted 22 December 2018).


https://brill.com/view/serial/ISHR
https://brill.com/view/serial/ISHR
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E/C.12/ETH/CO/1-3&Lang=En
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E/C.12/ETH/CO/1-3&Lang=En
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law thus provides grounds that constitute justifiable grounds for its
discontinuation.

Provisions of the law on lease termination are essential to tenure security as
it determines the level of certainty and the choices tenants have for their
home. If the law affords lessors too much flexibility to terminate the lease,
lessees become uncertain and insecure about their accommodation.
However, the law should not be too rigid for the lessor to terminate the lease.
Ideally, provisions for termination should balance the interests of the lessee
to peacefully enjoy the rented home while also allowing the lessor to regain
possession of the house when the lessee is not abiding by the lease
agreement or for other just causes.''’ In this section, we will examine the
various legal grounds provided for termination of the lease by the lessor and
the extent of protection of tenure afforded by the Ethiopian lease law.

2.4.1 Expiration of the Lease Term

Pursuant to Art. 2965 of the Code, a lease made for a determinate (fixed)
period terminates at the end of the fixed period. If the lease is made for a
year it terminates at the end of that particular year without the need to serve
notice. However, if the lessee continues to enjoy the leased unit unopposed
by the lessor after the expiry of the fixed term, the law considers the lease
tacitly renewed for an indeterminate period.''> In such cases, termination

follows the same procedure as leases for indeterminate period under Art.
2966 of the Code discussed below.

Fixed-term leases are rare in many jurisdictions and do not terminate at the
expiry of the term without serving of notice. Jurisdictions like Italy,'"
Japan,''* the Netherlands'” and England''® require the landlord to give

" Victoria State Government, supra note 35.

"2 1d., Art. 2968 (1).

'3 Bianchi, supra note 74, p. 417. In Italy, the landlord can terminate the lease only after it is renewed
once and only after giving a six months’ notice after the end of the tenancy.

" In Japan, three months’ notice is required to terminate time limited contracts if only it is not renewal
protection type, in the later case termination is very difficult for the landlord. See Wakabayashi, supra
note 56, p. 446.

"5 In the Netherlands fixed term tenancies do not end on the due date unless the landlord has a just cause
to terminate the lease as open-ended contracts are the rule. See Hafida, & van Veen, supra note 97,
pp- 589, 576.

"1 In England, landlords are required to give a statutory notice of two months’ notice to end assured short
hold tenancies of six or more months in duration. In England, if two month's notice is given in
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notice to terminate fixed term leases. The advantage of notice period is that
the lessee can continue to live in the rented house, beyond the end of the
agreed period, for the duration of the notice period which can be as long as
six months as is in Japan and Italy. This affords security of tenure to the
lessee as it enables to live for an extended period in the rented home even if
the lessor does not agree to an extension of the lease.

Unlike leases for a determinate period, leases made for an indeterminate
period do not have a fixed period at the end of which leases expire.
However, the law provides ways in which leases for indeterminate period
terminates. Accordingly, the lessee or the lessor can terminate leases for an
indeterminate period by serving notice to the other party.''” Termination by
notice can be made at any time irrespective of the time the lease has been in
place (short or long). However, the duration of the notice period is
determined by the law to be equivalent to the duration of the rent due date.'"
In other words, termination is effective when the next rent is due. If rent is
paid monthly, the duration of the notice is 30 days and the lease terminates at
the end of the month.

Aligning the duration of notice to the duration of the rent due date can be
disadvantageous to the lessee as it may lead the lessee to move out on a short
notice shortly after renting the house. A greedy lessor can exploit the
scenario by providing indeterminate period leases and terminating the lease
by giving short-term notice thereby affecting security of tenure. To increase
security of tenure for tenants, jurisdictions like Japan and the Netherlands
require a notice period of three to six months to terminate open-ended
leases.'"” In many European countries, the landlord cannot terminate open-

advance, it is possible for short hold tenancy to terminate on the due date. See Sparkes, supra note 62,
p.217.

"7 Civil Code, Art. 2966 (1). In Agency for Rented Houses vs. W/t Debritu Woldehana, the Federal
Supreme Court Cassation Division maintained that indeterminate lease can be terminated at any time
by serving notice by either party. See ¢h.é-@ AT A€, A OFF LMLk OARYG: PL.L4- MPAL
SCL 0T ANC A9 Faet @ABPT: P 7: ov.d. 34456:2001. %.9°: However, regarding the
nature of the requirement of notice, the Court held a strange position in Agency for Rented Houses vs
Ato Tadele Abebe. See infra p.27 for a detailed discussion of the issue.

8 Id., Art. 2966 (2).

"9 In Japan, the landlord can terminate open-ended leases anytime by giving six months’ notice. See
Wakabayashi, supra note 56, p. 446. In the Netherlands, the landlord can terminate open ended leases
by giving three to six months’ notice. See Hafida, & van Veen, supra note 97, p. 589.
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ended leases unless there is just cause for termination.' By contrast,
Ethiopian residential lease law, which allows the lessor to terminate open-
ended leases at any time by giving notice equal in duration to rent payment,
which can be as short as a month or less, without being required to show a
reason, provides lesser protection to tenants.

2.4.2 Anti-Social Behavior

Anti-social behavior is the first ground where the lessor is entitled to
terminate fixed term leases before expiry of the term. The anti-social
behavior displayed may be attributable to the lessee, those living with him
and those admitted to the rental unit by him. If any of the above persons
“behave in such a manner that they disturb the other lessees in the enjoyment
of the immovable,” the lessor can require termination of the lease.'”' Anti-
social behavior is a disturbance caused by the behavior or life style of the
lessee, the lessee’s dependents or associates. 122

There are some issues not addressed by the law in case of termination due to
anti-social behavior. The first one is whether notice should be given or not
by the lessor to the lessee. The second issue is whether termination has an
immediate effect or not. The third is whether courts are involved in the
process of removing the lessee from the leased premises.

In England,'” the Netherlands,'** and Japan'® termination of a tenancy due

to anti-social behavior should be done by serving notice to the tenant. The
tenant is entitled to object. Thus, the landlord is not entitled to terminate the
lease immediately. Further, termination and eviction necessarily involve

120 Germany and Austria follow this approach while in France and Italy there is no open-ended lease. See
Cornelius, supra note 75, p. 306; Hofmann, supra note 98, p. 19; Cornette, supra note 54, p. 278;
Bianchi, supra note 74, pp. 403-404.

12! Civil Code, Art. 2948 (2).

122 The English version of art. 2948(2) is not clear as to the incidence or nature of disturbance. The
Amharic version makes it clear that anti-social behavior is disturbance caused due to the behavior or
life style of the lessee, his dependents or associates. In England, anti-social behavior constitutes
conduct causing or likely to cause a nuisance or annoyance to a person residing, visiting or otherwise
engaging in a lawful activity in the locality, or conviction for using the dwelling-house or allowing it
to be used for immoral or illegal purposes or an indictable offence committed in, or in the locality of,
the dwelling-house. See Accreditation Network UK (ANUK), The Landlord Handbook, Revised
2012, p.83. In the Netherlands anti-social behavior constitutes acts that cause severe nuisance either
related to drugs or criminal behavior. See Hafida, & van Veen, supra note 97, p. 590.

123 Sparkes, supra note 62, pp. 217-18. See also ANUK, supra note 122, p.85.

124 Hafida, & van Veen, supra note 97, pp. 589-590,

125 Wakabayashi, supra note 56, pp. 447-448.
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tenancy tribunals or ordinary courts and the police (or ‘bailiff’). In such
jurisdictions, several weeks pass before the tenant is evicted, although the
tenant is required to pay rent for the time he lived in the premises.'® The
purpose of the procedures instituted, the time afforded to the tenant and the
institutions involved to remove the tenant is to protect security of tenure by
curtailing abuse of power by the landlord. In contrast, Ethiopian lease law
does not contain any of the above safeguards, and hence affords poor
protection to lessees.

2.4.3 Failure to Pay Rent

Failure of the lessee to pay rent is the second ground for termination of the
lease by the lessor before expiry of the lease. If the lessee fails to pay rent,
which has fallen due, the lessor has the right to terminate the lease.'”” The
law provides strict rules regarding the process of termination owing to
failure to pay rent, i.e., a lease can be terminated only after serving notice of
default to the lessee and the lessee fails to pay within the notice period.
Notice serves two principal purposes: (1) to warn the lessee that he has not
fulfilled his obligation as per the agreement and he should do so within the
period of notice, and (2) to communicate the lessee that if payment is not
effected within the notice period, the lease terminates at the end of it. The
duration of the notice period varies depending on the duration of the lease.
The shorter notice period is 15 days for leases that are shorter than a year
and the maximum notice period is 30 days for leases of one year and above.
The notice period runs not from the rent due date but from the day the lessee
received the notice.'”™ The notice period is mandatory and cannot be
circumvented in any case.

The requirement of notice in case of default of the lessee to pay rent is one
of the strongest protections the law affords to lessees in Ethiopia. It means
the lessor cannot terminate the lease forthwith and force the lessee to leave.
Instead, the lessee has a period of 15-30 days after notice is served to fulfill
the obligation and continue to live in the same unit. Nonetheless, the notice

126 Sparkes, supra note 62, pp. 217-18; Hafida, & van Veen, supra note 97, pp. 589-590; ANUK, supra
note 122, p. 85. In Germany, in compelling cases like severe insults, criminal acts, threats or false
offences willfully reported against him, the landlord is entitled to terminate determinate leases without
serving notice. However, even in such cases, the tenant has a period of one to two weeks to vacate the
dwelling. See Cornelius, supra note 75, pp.324-325.

"7 Civil Code, Art. 2952.

28 Id., Art. 2952 (2).
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period is shorter when compared with other jurisdictions. In England, a
notice period of two months if the rent is payable weekly or monthly and
three months if paid quarterly or yearly is required to terminate the lease due
to failure to pay rent.'” In France, the defaulting tenant has a period of two
months to pay the rent that has fallen due."’

In contrast, in Germany, default in paying rent with an amount of at least
one-month rent entitles the landlord to terminate the lease without giving
notice.”! Similarly, in Italy'** and Japan,'* failure to pay rent entitles the
landlord to terminate the lease without serving notice. However, in those
jurisdictions, when failure to pay rent is due to economic difficulties,
unemployment, illness, old age, etc., tenancy may not be terminated and a
grace period of up to four months may be granted by the court to the tenant
to pay the arrears and continue to live in the same dwelling."** This measure
affords tenants better protection of tenure in times of difficulty.

In Ethiopian lease law, there are other outstanding issues: is the lessor
required to give notice every time the lessee delays to pay rent? What
remedies are available for the lessor when the lessee frequently defaults?
How the lessor is going to remove an unwilling defaulting lessee at the end
of the notice period? Can the lessor use self-help to regain possession of his
house by removing the lessee physically, locking him out, threatening him to
leave, etc. or should the lessor resort to court? Arts. 2952 and 2965-66 don’t
address such issues. The failure of the law to address these issues certainly
affects the interest of the lessee as well as the lessor.

By contrast, jurisdictions like Germany carefully regulate the above issues.
In Germany, the landlord is entitled to terminate the lease when the tenant
defaults, on two successive dates, to pay rent or a significant portion of it, or
in a period of time spanning more than two dates is in default of payment of
the rent which is as much as the amount of rent for two months. The lease

129 Sparkes, supra note 62, p. 218.

130 Cornette, supra note 54, p. 294.

B! Cornelius, supra note 75, p. 323.

132 Wakabayashi, supra note 56, p. 447.

133 Bianchi, supra note 74, p. 418. In Italy, there must be a delay in rent payment for more than 20 days to
constitute a sufficient reason to terminate the contract.

134 See Bianchi, supra note 74, p. 418; Cornelius, supra note 75, p. 323 and Wakabayashi, supra note 56,
p. 447. However, there are restrictions as to the number of times economic difficulties, etc., may be
mentioned as a reason for default. For instance, in Italy, it should not be used more than four times.
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will not be terminated if the demand is satisfied or a public authority agrees
to satisfy him, at the latest by the end of two months after the eviction claim
is pending. However, this will not apply if a previous termination was
rendered ineffective for this reason within the last two years.'*’

Ethiopian law does not require involvement of courts in the termination of
the lease. Once the notice period expires, the lease terminates outright. This
does not solve all the problems. If the lessee refuses to leave, can the lessor
force, threaten or lock out the lessee to move out? The law is not clear on
such issues. Obviously, allowing the lessor to lock out, threaten or force the
lessee to move out, etc. would have undesired consequences like violence
and its impending outcomes besides creating insecurity. In other
jurisdictions, evicting an unwilling tenant necessarily involves the police and
tenancy tribunals or the courts. For instance, in England, France and Kenya
threatening or forcing the tenant or locking him out by the landlord is a
criminal action.”® Removal of the tenant should be made by the police or
bailiff under court order. Involvement of the justice organs avoids
unnecessary consequences. By contrast, the failure of Ethiopian lease law to
require involvement of the courts and the police in the process of removing a
lessee exposes lessees to abuse and harassment by the lessor thereby making
tenure insecure.

2.4.4 Own Occupancy

The default rule regarding own occupancy under Ethiopian residential lease
law is that own occupancy is not a sufficient ground to terminate the lease. "’
However, the law allows an agreement to be reached in the lease contract on
own occupancy, i.e., the lease may contain terms which may permit the
lessor to terminate the lease if the lessor wants to occupy the leased unit. In
such cases, the lessor can terminate the lease before the expiry of the agreed
term. However, the lessor is obliged to give notice of termination to the
lessee.”® The duration of the notice period is similar to that which the law

requires for termination of leases for an indeterminate period; i.e., notice

135 Cornelius, supra note 75, pp. 325-326.
138 See infra pp. 27-28.

7 Civil Code, Art. 2969 (1).

138 1d., Art. 2969 (1).
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period equivalent in duration to that of the rent due date. The requirement of
notice cannot be waived or shortened by agreement of the parties.'*’

From the nature of lease term types and the reading of Article 2969, it is
possible to infer that the rule on own occupancy is relevant only in relation
to fixed term leases. In indeterminate leases, the lessor is required to only
give notice equivalent to the rent due date to terminate the lease. As the law
allows no-just-cause termination for indeterminate leases, the lessor can
terminate the lease at ease, for any reason including own occupancy or for
no reason, by simply giving the required notice. Thus, own occupancy
becomes a relevant ground to terminate fixed term leases when there is such
an agreement in the lease. Further, the rule on own occupancy seems to be
narrow in scope. Unlike other jurisdictions, the Ethiopian lease law allows
the lessor to retake the leased unit only for his/her own occupancy.
Termination of the lease for occupancy of close family members (spouse,
parents of spouses, and children) which is common in other jurisdictions
does not seem to be allowed under Ethiopian law.'* Though it may be unfair
to the lessor, the rule on own occupancy protects lessees from being forced
to leave for occupancy of close family members and hence affords security
in their rented home.

2.4.5 Ownership Change

The default rule here again is that sale does not result in termination of lease
and the lessee continues to enjoy the leased unit with the same terms
irrespective of the change in ownership.'*' There is exception to this rule that
where the right to terminate the lease contract is reserved for the new owner,
then change of ownership becomes a ground for termination of a lease.
However, the lessor is obliged to give notice to terminate the lease.'* The
question here is who reserves the right to terminate the lease to the new

1% 1d., Art. 2969 (2).

' For e.g., in Germany, termination for use of family or household members which include parents,
children, brothers and sisters, grandchildren, parents-in-law as well as sons- or daughters-in-law and
nieces and nephews is allowed. See Cornelius, supra note 75, pp. 323-324. In France, lease may be
terminated if the landlord is to use the dwelling as his main residence or to have one of his relatives,
the spouse, the person with whom he cohabits for over a year, the person he lived in partnership with
if the pact was signed at least one year before the date of termination, and their respective ancestors

and descendants live in the dwelling. See Cornette, supra note 54, p. 293.

141 Art. 2967 (1) of the Civil Code expressly provides the exception regarding termination of lease due to

change of ownership. The main rule is implied.
2 Civil Code, Art. 2967 (1).
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owner? Could it be the contract transferring ownership or the lease
agreement that reserves this right for the new owner? The law is not clear on
the issue and addressing it requires examination of the purpose of the rule.
The main purpose of the rule ‘sale does not extinguish lease’ is protection of
lessees, to ensure security of tenure and stability. Hence, the right to decide
on the continuation or otherwise of the lease should be reserved to the new
owner not by the contract of sell but by the lease agreement between the
lessee and the former owner. The lessee is thus notified in advance about the
possibility of sale of the unit and consented for the fate of the lease to be
determined by the new owner.

The notice required to terminate a lease due to change of ownership is
similar to what the law requires for termination of leases for indeterminate
period; i.e., notice period equivalent in duration to the rent due date.'* The
rule is very strict that otherwise agreement on who, when and how to
terminate the lease in case of change of ownership is of no effect.'** The rule
on the effect of change of ownership is more or less on par with those of

other jurisdictions.'*

2.4.6 The Requirement of Notice

Notice serves an important purpose of informing the parties to ready
themselves about eventualities. It is especially important for the tenant to
adjust the finance, to find a suitable new home or to challenge termination or
eviction demand of the lessor. Hence, notice should be appropriate in
duration to serve its purpose. If it is too short, it may have an undesired
consequence of leaving the lessee without a home and if it is too long,
though it may increase tenure security, it may frustrate the lessor to regain
possession of his property and adversely affect incentives of landlords to
stay in the rental market.'*® The requirement of notice should thus balance
the interests of the tenant and the landlord.

In many jurisdictions, the duration of notice varies depending on who gives
it, the type of tenancy and the grounds of termination. Generally, landlords

'3 Ibid.
4 1d., Art. 2967 (2).

145 For instance in France, the owner may sale the house, even without informing the tenant, but the lease
terms stay the same and the new owner cannot evict the tenant. See Cornette, supra note 54, p. 324.

16 Victoria State Government, supra note 35, p. 16.
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are required to give a longer notice period than the tenants who are deemed
as the weaker party. The tenant is the one who moves out and has to find a
house suitable to his needs, and hence needs adequate time. It is also true
that short-term tenancies can generally be terminated with relatively short
notice than long-term tenancies.'*’” Again, notice to quit for no-just-cause
termination requires longer notice to deter landlords from terminating leases
even if the tenant acts admirably.'* Similarly, a rent increase requires longer
notice to enable the tenant to adjust the finances to cover the increased
cost.'?

In Ethiopian residential lease law, the importance of notice as a means of
safeguarding security of tenure is undermined. The lessor is required to give
notice only in limited circumstances. First, the lessor is required to serve
notice to demand payment of rent when the lessee defaults. The lessor
should give 15-30 day notice, depending on the duration of the lease, to the
lessee warning him to pay in the notice period or else the lease terminates at
the end of it. Although the notice period is short, it is one of the better
protections the law affords to lessees. Second either party can terminate
indeterminate leases anytime by serving notice equal in duration to the rent
due date. There are some issues worth discussing regarding this kind of
notice. First, there is no distinction as to the notice to be given by the lessor
and the lessee to terminate indeterminate lease; both are required to give
notice equal in duration to the rent due date which may be two weeks, a
month, etc. Requiring the lessor and the lessee to give equal notice fails to
recognize the unequal position of the parties. It is widely held that the
landlord has a ‘monopolistic power’ in the rental market. Hence, protection
to the weaker party, the lessee, should have been given by requiring the
lessor to give longer notice. Second, allowing the lessor to terminate the
lease by giving such short notice is unfair as this may create a lot of

47 For e.g. in Germany, the notice to terminate long term leases can be extended to nine months and when
the landlord lives in the same premises as the tenant, notice period becomes twelve months. See
Wurmnest, Wolfgang, Tenancy Law in Germany, p. 34.
[https://www.eui.eu/Documents/DepartmentsCentres/Law/ResearchTeaching/ResearchThemes/Europ
eanPrivateLaw/TenancyLawProject/TenancyLawGermany.pdf]

148 For instance, in the State of Victoria Australia, the notice required to terminate lease for no specified
reason was increased from 90 days to 120 days by a 2002 amendment to deter landlords from
resorting to this kind of termination of lease. See Victoria State Government, supra note 35, p. 17.

' For e.g. in England, for periodic tenancies of a month or less, notice to increase rent is one month and
for longer tenancies three to six months' notice is required. In Germany, notice period of two months
is necessary to increase rent. See supra note 103.
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uncertainty as to whether the lessee would live in his rented home beyond a
few weeks and whether he would find a suitable home in his preferred area
at an affordable price. Thus, the short or week notice requirement under
Ethiopian residential lease law affords weaker protection to tenure security
of the lessee.

Another issue is whether serving of notice is a mandatory requirement to
terminate an indeterminate lease by the lessor. The issue of whether notice is
optional or mandatory arises due to the phrase used in Art. 2966(1), which
reads: '... notice may be given by the lessor..." The phrase seems to make the
requirement of notice optional. If it is optional, it is up to the lessor either to
give notice or not to terminate indeterminate lease. Hence, indeterminate
lease can be terminated anytime without serving advance notice, as it is not a
precondition. The Federal Supreme Court Cassation Division adopted this
line of interpretation of Art. 2966(1) in Agency for Rented Houses vs. Ato
Tadele Abebe.”™ The Court held that even if an indeterminate lease can be
terminated by the lessor anytime by serving notice, serving notice is not a
precondition to terminate the lease. It maintained that the lessee who suffers
damage as a result of termination of an indeterminate lease without being
served notice can only claim damage and cannot oppose the termination of
the lease. Although the interpretation makes little sense and exposes lessees
to abuse by lessors, the interpretation of the Court is binding."’' Hence,
serving of advance notice is not a mandatory requirement to terminate
indeterminate lease.

In other important issues like rent increase, lease termination and eviction
the lessor is not legally required to serve advance notice to the lessee. Thus,
rent can be increased anytime without serving notice, a fixed term lease
terminates at the end of the agreed term without the need to serve notice and
the lessee may be told to leave the house in a week’s time.'>> The absence of
the requirement of notice denies the lessee the advantage of having to know
in advance and prepare for the effects of rent increase, lease termination and
eviction, leaving the lessee to lead an uncertain and unstable life. In effect,
security of tenure is not protected in the residential law.

0 ehe-8 BT WEIN AS WP LA ANNE PLELA MPAL KCL M ANC AL Fael @-ALPT: Po
7: oo 28025: 2001. 9.9°:

'3 See Federal Courts Proc. No. 25/1996 as re-amended by Proc. No 454/2005, Federal Negarit Gazeta,
Year 11, no. 42, (2005), Art. 10(4),.

192 See Civil Code, Art. 2965. See also sections 2.3 and 2.4.1.
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2.4.7 Forced Eviction

Perhaps one of the most threatening factors to tenure security is forced or
illegal eviction.'” It severely threatens tenure security as it forces the lessee
to move out preventing him to enjoy his rented home. Forced eviction may
also lead to homelessness. Forced evictions is defined by the ESCR
Committee as: "[t]he permanent or temporary removal against their will of
the individuals, families and/or communities from the home and/or land
which they occupy, without the provision of, and access to, appropriate
forms of legal or other protection.""** Eviction undertaken in the absence of
legal protection is illegal eviction and is prohibited by major international
human rights norms. Therefore, states have the duty to afford substantive
and procedural protections to tenants against illegal eviction. The focus in
this section is to examine the process of eviction and assess the procedural
guarantees, if any, under Ethiopian residential lease law followed by a brief
discussion on the procedure of eviction in other jurisdictions.

Despite the importance of legal protection against forced eviction and the
duty of the state to protect individuals from forced eviction, Ethiopian
residential lease law does not have any provision that directly addresses the
issue of eviction and harassment by the lessor. Not just that, the law does not
provide for the procedure to be followed by the lessor to evict the lessee. In
other words, the law does not require involvement of the courts and the
police in the process of eviction. It seems the lessor can evict the lessee by
himself or through helpers, by locking him out, by disrupting services like
water, lighting, etc.

Many jurisdictions carefully regulate the process and the effects of eviction
as it has serious consequence on the tenant. For instance in France, eviction
of the tenant has to pass though strict procedures. The general principle is
that termination of the contract and expulsion of the tenant has to be made
by the decision of the judge and eviction of a tenant necessarily requires
intervention of the bailiff."> Eviction of a tenant during the winter period is
not also allowed.'*® Further, delay of eviction order may be requested by the

153 Committee on Economic, Social and Cultural Rights, General Comment No. 7, Forced evictions and
the right to adequate housing (16th session, 1997) UN Doc E/1998/22, annex IV 113 (1997).

4 Ibid.
1% Cornette, supra note 54, pp. 293-295.
'3 Ibid. The winter season in France is from 1 November to 31 March.
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tenant for up to a year for reasons of age, health and family situation."””’ The
protection of tenants is higher in France.

In England, locking the tenant out of the house, physically removing the
tenant, harassment, turning off utilities, etc., is a criminal act.”® The lessor
must first file in court for an eviction order to evict a tenant and the order
must be enforced by the bailiff."” This is an assurance to the lessee that
lease is protected by law against abuse by the lessor. In Kenya too, eviction
of a tenant by the landlord without the authority of a tribunal or willfully
subjecting a tenant to annoyance with the intention of compelling the tenant
to vacate the premises is a criminal offence.'® Similarly, depriving a tenant
of water, light, and other services is a criminal act. el

Generally, eviction in many jurisdictions is not left for the discretion of the
landlord; it is rather assessed by a neutral body (court or tribunal) and
approved or rejected based on the reason and evidence presented and the
order enforced by police or bailiff. The involvement of the justice organs in
the process of termination of a lease and eviction of a tenant prevents
harassment and abuse by a landlord and consequently safeguards a tenant
from arbitrary or forced removal from the rented home. As a result, security
of tenure is better protected in those jurisdictions. By contrast, Ethiopian
residential lease law provides no procedural guarantee against harassment
and forced eviction. Hence, the protection of security of tenure in Ethiopia is
poor. The Committee on ESCR has also concluded that there are threats to

security of tenure in Ethiopia.'®*

Concluding Remarks

Security of tenure is an essential component of the right to adequate housing
recognized in major international human rights instruments to which
Ethiopia is a party. States have the obligation to ensure legal security of
tenure to housing including rental housing. In relation to rental housing, the

57 Ibid.

18 Sparkes, supra note 62, p. 217.

139 ANUK, supra note 122, pp. 84-85.

10 The Rent Restriction Act, supra note 101, Sec. 29.
1l Jd., Art. 23.

12 Committee on ESCR, supra note 110, para. 20. The Committee requested Ethiopia to address treats to
tenure security in its next report which was due on 18 May 2017; however, the report was not
submitted.
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obligation of states includes affording legal protection to tenants to stay in
and enjoy their rented home, i.e., ensure security of tenure.

The Civil Code, which governs renting, contains only limited rules aimed at
protecting the tenure of lessees in the private rental sector. Those limited
rules restrict the grounds that justify termination by the lessor. First, as a
rule, the lessor cannot terminate fixed term leases for own occupancy or for
selling the rental unit; termination is possible only when there is contrary
agreement in the lease agreement. Second, the lessor cannot terminate the
lease immediately when the lessee delays to pay rent; termination is allowed
after serving advance notice of 15 to 30 days, depending on the duration of
the lease, and when the lessee fails to pay rent in the notice period. These are
the only rules in Ethiopian residential lease law aimed at protection of
tenure. The law thus lacks minimum rules on a number of issues that
safeguard security of tenure including on minimum lease term, rent
increment, lease renewal, notice period and eviction.

The law does not prescribe minimum lease term during which the lessor
cannot terminate the lease without good cause nor increase rent. Thus, the
lessor can give an opened-ended lease and terminate it anytime by giving
short-term notice or increase rent anytime and by any percentage, which may
also force the lessee to leave. The lessor may also give fixed term leases,
which can be as short as three months and terminate it or increase rent upon
its expiry. The law does not have any rule on rent increment and the lessor
can increase rent at any time by any percentage point, which may make the
rent unaffordable and result in the eviction of the lessee. There is also no rule
on renewal of lease upon expiry of the agreed term, and hence the lessee
may have to wonder frequently about his next residence after expiry of the
short-term lease.

The requirement of notice as a means of increasing tenure security is also
poorly utilized. Serving notice is not required to increase rent or to terminate
a lease. This affords no protection of tenure as the lessee will be required to
increase rent or leave the rental unit in a short period without being given
adequate time to prepare for the eventualities of rent increment or eviction.
Moreover, the law does not provide procedures to be followed to terminate a
lease or evict lessees. The courts and the police are not required to be
involved in the process and hence, the lessor may use various means to
remove the lessee, which may also result in creating insecurity.
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Generally, the absence of rules on many factors that safeguard tenure
security in Ethiopian residential lease law makes life in private rental units
insecure and unstable for the majority of the urban population. This is so
despite the fact that protection of tenure is one of the obligations Ethiopia
assumed under human rights instruments. Thus, urgent reform of the
residential lease law to incorporate minimum rules on minimum lease term,
rent increment, lease renewal, notice period, and eviction is necessary to
make the lives of renters safe and secure and thereby satisfy the country's
human rights obligations in relation to the right to adequate housing.
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Abstract

The income tax structure of Ethiopia is substantively schedular. The
Federal Income Tax Proclamation incorporates five income tax Schedules
(Schedule ‘A’, ‘B’, ‘C’, ‘D’ and °‘E’). The first four provide their own
taxable unit and tax base, the basic two elements which determine the scope
of any income tax schedule. The last Schedule, on the other hand, is all
about exemptions. This paper aims to briefly overview the income tax
schedules and most importantly to examine how taxable units and tax bases
are characterized under the first two Schedules. In doing so, an assessment
is also made on the developments and gaps of the current income tax
regime. The paper uses a doctrinal legal research method and based on the
critical analysis of relevant legislations and literatures, it is found that the
current income tax regime unveils some developments such as
incorporating informative definitional provisions. However, the regime still
suffers from shortcomings, such as characterization overlaps and clarity
problems with potential administrative difficulties. To curb these, the paper
among other things, calls for the enactment of directives or advance
rulings.

Key words: Income Tax Schedules, Characterization, Taxable unit,
Tax base

Introduction

There are two theoretical models of income tax structure; schedular and
global.' In the global income tax structure a single tax is imposed on all
income of the taxable unit, regardless of the nature of the income while

* LL.B (Bahir Dar University), LL.M in Business and Corporate Law (Bahir Dar University), Lecturer in
Law, School of Law, University of Gondar. The author can be reached at beleadd82@gmail.com. The
author would like to thank the anonymous reviewers for their constructive comments on the initial draft
of the manuscript. But, the author is solely responsible for any errors in fact or interpretation.

! Lee Burns and Richard Krever, Individual Income Tax, in Victor Thuronyi (ed.), Tax Law Design and
Drafting, Vol. 1, International Monetary Fund, 1996, p. 1. [Here in after, Lee Burns and Richard
Krever, Individual Income Tax].
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under a schedular income tax structure, separate taxes are imposed on
different categories of income.’ Beyond structural choice, the primary
income tax legislation of a country is also expected to determine the basic
elements of taxation such as the taxable unit, tax base, tax rate, and the tax
administration procedures.’

The current income tax regime of Ethiopia is predominantly schedular. The
Federal Income Tax Proclamation No. 979/2016 (here in after the
Proclamation), has five Income Tax Schedules: Schedule ‘A’, ‘B’, ‘C’, ‘D’,
and ‘E’ each respectively devoted to income from employment, rental of
buildings, business, other sources and exempt income.* The first four
Schedules are provided, each having their own taxable unit, tax base, taxable
income and applicable tax rates. The scope of a certain income tax schedule
is basically determined by the characterization of its taxable unit and tax
base. Taxable unit is a question of who is a tax payer of a concerned
schedule, while tax base refers to the income sources taxable under a
schedule. Thus, understanding these two elements is important to effectively
comprehend the current income tax regime of Ethiopia. With this view, the
author intends to shed a light on the taxable unit and tax base
characterization under the Income Tax Schedules of the Federal Income Tax
Proclamation. However, since the page limitation of the Journal does not
allow, this paper deals the issue in the context of Schedule ‘A’ and ‘B’.’

To present the issue clearly, the paper is organized in two parts. Part one is
dedicated to make brief introductory remarks on Ethiopia’s Income Tax
System and Income Tax Schedules’. The main theme of the paper is dealt
under part two. This part has two sections where a critical analysis is made
on the characterization of taxable units and tax bases’ of Schedule ‘A’ and

2 Ibid. In reality, there are no pure global or schedular systems of income taxation. There is so much inter-
penetration of the two systems in actual income tax systems, with the so called global income tax
systems partaking from the schedular income tax systems and vice versa. See Ault Hugh J., and Brian J.
Arnold, Comparative Income Taxation: A Structural Analysis, 3rd ed., Aspen Publishers, 2010, p. 198.

* Frans Vanistendael, Legal Framework for Taxation, in Victor Thuronyi (ed.), Tax Law Design and
Drafting, Vol. 1, International Monetary Fund, 1996, p. 3.

* Federal Income Tax Proclamation No. 979/2016, Federal Negarit Gazzeta, 22™ year, No. 104, Art. 8.
While the first four Schedules are dedicated to taxation of certain income sources, the last one provides
a simple list of exempt income.

* Therefore, this paper should be taken as part one of the commentary. The taxable units and tax bases
characterization of Schedule ‘C’ and ‘D’ will be discussed in the coming issues of this Journal.
Schedule ‘E’ will not be part of the discussion since it has no its own taxable unit and tax base. It is not
designed to tax certain income sources, but, to list income sources exempted from taxation under the
first four income tax schedules.
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‘B’ of the Proclamation, under section one and two respectively. The paper
winds up with concluding remarks.

Part I: A Glimpse of Ethiopia’s Income Tax System and Income Tax
Schedules’

Previously, there were four separate income tax systems with different
legislation and income sources. Namely the main income tax system, the
petroleum, the mining and the agricultural income tax regimes.’ However,
the current Proclamation merges the first three income tax regimes within a
single statute. Thus, it is logical to consider the Proclamation as the principal
legal source of the existing income tax system of Ethiopia. In fact, it is a
federal law. Yet, the income tax laws of the regional governments are a
direct replica of the federal laws.” It is only the agricultural income tax that
remains with separate legislation and where regional governments have
enacted their own law, independent of the federal ones. The reason for this is
because the Federal Constitution makes agricultural income tax exclusively a
regional power of taxation.”

As noted above, the Proclamation has five income tax schedules. However,
it is hard to conclude that the Proclamation is purely schedular. For instance,
the Proclamation has a single comprehensive definition of “income”, which
is applicable across the board or to all income tax schedules.’ This is mainly
the feature of a global income tax structure.'® In addition, the Proclamation
has not designed a schedule for each income source (which of course is
unmanageable to do so). That is why Schedule ‘D’ is dedicated to tax not a
single category of income source but a collection of several income
sources.'' Besides, the Proclamation also taxes income sources not explicitly

® The main income tax system was represented by the Income Tax Proclamation No. 286/2002, Federal
Negarit Gazeta, 8™ year, No. 34 [here in after, the Previous Income Tax Proclamation]. For the others
see the Petroleum Operations Income Tax Proclamation No. 296/1986, Negarit Gazeta, 45" year, No.
7; the Mining Income Tax Proclamation No. 53/1993, Negarit Gazeta, 5o year, No. 43; and the
Mining Income Tax (Amendment) Proclamation No. 23/1996, Federal Negarit Gazeta, 2™ year, No.
11.

For instance, compare the Proclamation with the Amhara National Regional State Income Tax
Proclamation No.240/2016. It is easy to tell that the latter is a simple replica of the Federal
Proclamation.

-

8 Constitution of the Federal Democratic Republic of Ethiopia Proclamation No. 1/1995, Federal Negarit
Gazeta, 1¥ year, No. 1, Art. 97 (3). [Here in after the FDRE Constitution].

° The Proclamation, Art. 2 (14).
19 Lee Burns and Richard Krever, Individual Income Tax, p. 2.
" The Proclamation, Arts. 51 — 63. A dozen income sources are made taxable under Schedule ‘D’.
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named under any of the income tax schedules.'? Hence, it is safe to say that
the Proclamation is substantively schedular, but not pure.

The schedular income tax system has two basic doctrines; the doctrine of
source and mutual exclusivity.” The doctrine of source answers the
question, which income is subject to the concerned schedule." To answer
this question, our immediate reference will be the tax base of the schedule.
Since income tax laws are applied on benefits qualified as income, it is
important to define this term. In view of this, Art. 2 (14) of the Proclamation
defines income as “every form of economic benefit, including non-recurring
gains, in cash or kind from whatever source derived and in whatever form
paid, credited, or received.” The following general points can be said about
this definition.

First, it is only economic benefit that is considered as income. This phrase is
telling that the benefit should be assessed in monetary terms. Thus, benefits
which cannot be assessed in monetary terms such as spiritual and
psychological satisfactions are not treated as ‘income’. Second, the phrase,
‘from whatever source’ implicates that the source of the gain is immaterial.
This expression may open a door for arguments whether it includes gains
from immoral and/or illegal activities. There are divergent views regarding
taxation of income from such activities. While those against taxation argued
that taxing the income will make governments a silent partner in illegal or
immoral activities; those in favor claim that a dollar of profit from unlawful
activity will buy just as much as a dollar of lawful profit, hence, the income
should be subject to the same income tax principles applicable to those
incomes considered as lawful."”” The issue will be addressed based on
whether Ethiopia taxes crimes or not.

Third, the form of the benefit is immaterial. It can be in cash or in kind.
Fourth, the frequency of the gain is also immaterial. The phrase ‘including

12 1d, Art. 63.

1> Olowofeyeku Abimola A. et a.l, Revenue Law: Principles and Practice, 3™ ed., Liverpool Academic
Press, 2003, p. 72. [Here in after, Olowofeyeku et al., Revenue Law: Principles and Practices).

4 Ibid.

15 Yosef Alemu, ‘Taxing Crime: ‘The Application of Ethiopian Income Tax Laws to Incomes from Illegal
Activities’, Jimma University Journal of Law, 2012, Vol. 4, No. 1, pp. 154-176. This material is written
based on the previous Income Tax Proclamation (which had similar expression), and argued for the
taxation of income from criminal activities. The experiences of other countries like USA, Canada, UK,
Australia, New Zealand and Ireland where courts permit taxation of incomes from illegal activities are
also discussed.
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non-recurring gains’ implies that the benefits could be periodically maturing
(recurring gains) or benefits accruing to the beneficiary irregularly or only
once (non-recurring gains). Fifth, the phrase ‘in whatever form derived,
credited or paid’ implies that the Proclamation includes not only gains
received or realized but also imputed or receivable economic benefits.
Benefits are received when the gain is at the disposal of the beneficiary,
while receivable benefits refer to benefits in which the beneficiary has a
right/entitlement to, though not yet paid in to his pocket. '

In a schedular income tax structure, each schedule has its own definition of
income or description of its own tax base. The first four Schedules of the
Proclamation determine their own source of income or tax base (one
technique of defining is by listing).'” If each Schedule determines its own
income, then, the relevance of having the comprehensive definition of
“income” under Art. 2 (14) of the Proclamation may be questioned.
However, this definition may be important to charge residual income
sources, i.e., income sources not named and explicitly categorized under the
Schedules. In such instances, as long as the benefit fits to the comprehensive
definition of income, it can be subject to 15% income tax as per Art. 63 of
the Proclamation.

The other important doctrine is the doctrine of mutual exclusivity, which in
short goes; once, a certain income source is attributed to one of the
schedules, it is thereby excluded from the other income tax schedules.'® This
doctrine is manifested under the Proclamation through the following points.
First, each schedule has separate income tax base. For this purpose, the
Schedules contain provisions that either define the scope of the income tax
bases or list out the income sources taxable under each Schedule.” Second,
the Schedules are provided with exclusive income brackets and tax rate
structures, which assures uniformity under each Schedule.”® Schedule ‘D’ is
an exception to this element, since; it has no income brackets and also
contains diverse tax rate structures for the number of sources taxable under

'® For more about this, see the Proclamation, Art. 2 (5) and (19).

7 In this regard, see the Proclamation, Arts. 12 (1), 15 (2) and 21 (1) for Schedule ‘A’, ‘B’ and ‘C’
respectively.

'8 Olowofeyeku et al., Revenue Law: Principles and Practices, p. 72.

' See the Proclamation, Arts. 10 (1) and 12 for Schedule ‘A’; Arts. 13 (1) and 15 for Schedule ‘B’; Arts.
18 (1) and 21 for Schedule ‘C’ and each provisions of Schedule ‘D’.

2 1d, Art. 11 for Schedule ‘A’; Art. 14 for Schedule ‘B’; and Art. 19 for Schedule ‘C’.
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the Schedule. Third, the rules for computation of taxable income are separate
and distinct for each Schedule. In income tax, there is gross income and
taxable income.?’ The tax is not to be imposed on gross income but on
taxable income, which is computed after the gross income is reduced by the
permitted deductions. However, this is not the issue for taxpayers of
Schedule ‘A’ where the tax is imposed on gross employment income. Except
for a few cases, the same is true for Schedule ‘D’.?* Deductions are best
known for taxpayers of Schedule ‘B’ and ‘C’, hence; the issue of calculating
taxable income is more of a concern for the two.”

Fourth, the tax preferences which could be exemptions or deductions are
basically unique to each Schedule. Except for a few instances, it is difficult
to name such treatments valid for all Schedules.?* Fifth, there are differences
in the rules of assessment and method of accounting, among the Schedules.
While Schedule ‘A’ and ‘D’ use a withholding scheme as the primary
vehicle for collection of the taxes,” taxpayers of Schedule ‘B’ and ‘C’ are
subject to the regime of self-assessment which requires many of these
taxpayers to maintain books and records and file their tax returns at the end
of the tax year.”® With regard to tax accounting, the Proclamation recognizes

2 Id, Art. 2 (12) of reads; “Gross income”, in relation to a person, means the total income taxable under
Schedules ‘B’ or ‘C’ derived by the person without deduction of expenditures;

22 Among the income sources taxable under Schedule ‘D’, deductions are allowed for taxpayers of capital
gains tax. See id, Art. 59.

3 See id, Arts. 15 (5) and (7) for Schedule ‘B’; and Arts. 22-33 for Schedule ‘C’.

 This can be gathered, for instance, from the reading of the list of exempt income under Schedule ‘E’.
Most (if not all) of the exemptions are attributable to a certain Schedule, i.e., no exemption work for all
Schedules. The same goes to deductions. There are few exceptional circumstances; we can find
preferences provided for both Schedule ‘B’ and ‘C’ such as floor exemption for individual taxpayers
(the first 7200 Birr) and deduction of interest expenditure. See id, Arts. 14 (2), 15 (7) (d), 19 (2) and 23.

» Regarding, how withholding works see Arts. 88-98 of the Proclamation. In fact, in few exceptional
cases, the two Schedules use self-assessment. Schedule ‘A’ for cases of Art. 93 of the Proclamation,
where a self-withholding duty is imposed on an employee employed by an international organization or
working in an embassy, diplomatic mission, or other consular establishment in Ethiopia of a foreign
government or employed by an entity exempt by law from tax withholding obligations. In case of
Schedule ‘D’ earning from casual rental of property, disposal of investment assets, windfall profit,
undistributed profit and repatriated profit are possible sources subject to the regime of self-assessment
while the rest income sources of the Schedule are collected through withholding agents. See id, Art. 64
(5). Art. 83 (7) of the Proclamation also reads; “A taxpayer who has Schedule ‘D’ income for a tax year
that is not discharged by the withholding of tax from the income shall file a tax declaration within two
months after the date of the transaction giving rise to the income.”

The degree of self-assessment, of course, varies according to the categories of taxpayers under those
Schedules. The Proclamation, under Art. 3 (1), categorize the taxpayers in to three categories. Category
‘A’ which constitutes a body taxpayer and individual taxpayers with annual gross income of Birr 1,
000, 000 or more; category ‘B’ referring to individual taxpayers with annual gross income of Birr 500,
000 or_more but less than 1, 000, 000 and category ‘C’ constituting individual taxpayers with an annual
gross income of less than Birr 500, 000. Then, the book keeping standard is different for each category.
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two methods of tax accounting; cash basis (which requires to include only
income received by the taxpayer) and accrual basis (which requires the
taxpayer to include not only received amounts but also amounts
receivable).”” Art. 2 (5) of the Proclamation is telling that taxpayers of
business and rental income tax (i.e., Schedule ‘B’ and ‘C’) may use a cash
basis or accrual basis method of accounting, while the other tax payers of the
Proclamation (i.e., Schedule ‘A’ and ‘D’ taxpayers) will use a cash basis
method of tax accounting.”® Sixth, though the Proclamation recognizes the
principle of aggregation, it is Schedule bounded. According to Art. 8 (2) of
the Proclamation, a taxpayer that derives income from different sources
subject to tax under the same Schedule for a tax year shall be taxable under
the Schedule on the total income for the year. So, there is no cross Schedule
aggregation. In the case of Schedule ‘D’, there is no aggregation even
between income sources under the same schedule (it contains separately
taxable income sources). Seventh, the tax periods of the Schedules are also
different. Art. 2 (38) of the Federal Tax Administration Proclamation No.
983/2016 (here in after the Tax Administration Proclamation) defines ‘tax
period’ as “the period for which the tax is reported to the Authority.””
Schedule ‘A’ adopted a monthly accounting; Schedule ‘B’ and ‘C’ adopted

While category ‘A’ and category ‘B’ taxpayers are required to maintain adequate books and records
(the latter’s being imposed with a lesser standard than the formers), category ‘C’ are subject to a
presumptive tax regime, which nonetheless requires them to declare their annual turnover to the tax
authorities. See the Proclamation, Arts. 49, 82 and 83.

7 The Proclamation, Art. 2 (5). This provision is dedicated to define what “derive” amounts for the
purpose of income tax. However, from the reading of this provision we can also understand that both
cash basis and accrual basis of tax accounting are recognized under the Proclamation.

% However, within the taxpayers of Schedule ‘B’ and ‘C’, category ‘A’ taxpayers are always required to

use accrual basis of accounting while category ‘B’ taxpayers are allowed to account on a cash basis.
See id, Arts. 33 (1), 82 and 83 (5). See also the Federal Income Tax Regulation No. 410/2017, Federal
Negarit Gazeta, 23™ year, No. 82 (here in after, the Regulation), Art. 58 (2); which states that category
‘B’ taxpayers may voluntarily account on accrual basis. This means accrual accounting is optional for
them while not for category ‘A’ taxpayers. Regarding category ‘C’ taxpayers, as a rule, they are not
required to maintain books of account (subject to the presumptive taxation). However, they may be
required to record matters stipulated under Art. 59 of the Regulation.
In this regard, it should also be noted that Ethiopia has shifted from the General Accepted Accounting
Principle (GAAP) to the International Financial Reporting System (IFRS). This has implications for tax
accounting and book keeping requirements under tax laws; hence, taxpayers of the Income Tax
Proclamation too should be adhering by it. See the Financial Reporting Proclamation No. 847/2014,
Federal Negarit Gazeta, 20" year, No. 81.

¥ Federal Tax Administration Proclamation No. 983/2016, Federal Negarit Gazeta, 22 year, No. 103.
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annual accounting; and Schedule ‘D’ has adopted event based or
realization.*

Part II: A Critical Legal Analysis on Characterization of Taxable Units
and Tax Bases under the Income Tax Schedules ‘A’ and ‘B’

As stated in the introduction, taxable unit and tax base are the two most
important elements that determine the scope of a certain income tax
schedule. Throughout this paper, the term 'taxable unit' is employed to mean,
a person subject to taxation under a schedule as a tax payer,’' and ‘tax base’
is used to refer to the income sources subject to tax under the schedule. The
taxpayers under the Proclamation can generally be categorized as Ethiopian
residents and non-residents, while the tax base may be an Ethiopian source
income or a foreign income.* This has to do with the income tax jurisdiction
of the Proclamation. According to Art. 7 of the Proclamation, residents of
Ethiopia are subject to tax with respect to their worldwide income;™ while,
non-residents are subject to tax in Ethiopia only with respect to their
Ethiopian source income.**

Therefore, the Proclamation uses the combination of the resident and the
source principles to assume jurisdiction. Related to this is the possibility for
conflict of tax jurisdiction with other countries. This leads to the problem of
double taxation, which is about the imposition of a similar tax on the same
person/income.® Double taxation (among other things) defeats the principle

3 The Proclamation, Arts. 10, 13 and 18 for Schedule ‘A’, ‘B’ and ‘C’ respectively. The irregular nature
of the sources under Schedule ‘D’ is a factor for its tax period being event based. For those subject to
annual accounting, they have ‘tax year’ (its definition can be referred from Art. 2 (21) of the
Proclamation). See also the Proclamation, Arts.83 and 84.

3'Id, Art. 2 (22) defines taxpayer as “a person liable for tax under this Proclamation.”

2 1d, Arts. 5-7.

3 Id, Art. 5 defines residents. Accordingly, “a resident individual is an individual who: has a domicile in
Ethiopia; or is a citizen of Ethiopia who is a consular, diplomatic, or similar official posted abroad; or is
present in Ethiopia, continuously or intermittently, for more than 183 days in a one-year period” and “a
resident body is a body that: is incorporated or formed in Ethiopia; or has its place of effective
management in Ethiopia.”

3 Id, Art. 6 lists income sources which considered as Ethiopian source income and any income source not
in the list is considered as a foreign income. Non-residents will pay tax per the Proclamation, if the
income they derived falls under the list. Any income not in the list will be considered as “foreign
income” and it is residents of Ethiopia who are required to pay tax on it (since they are taxable on their
world wide income).

3% Marius Eugen Radu, ‘International double taxation’, Procedia - Social and Behavioral Sciences, No.
62,2012, pp. 403 — 407. Available at www.sciencedirect.com> last accessed September 18, 2019. The
conflict may be a source — source (when both countries assume jurisdiction on the same income
assuming they are the source); a residence-residence (when both countries consider the same person as



http://www.sciencedirect.com/
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of equity (taxpayers with same income will pay a different amount of tax)
and adversely affects the international trade and investment.’® Countries try
to avoid the problems of double taxation by taking measures either
unilaterally (under their domestic tax laws) or bi/multilaterally (by
concluding tax treaties).”’ The solution could be adopting either tax credit
(deduction method) or exemption method.”® Under the exemption method,
once the income is taxed in one jurisdiction, it will not be taxed again in
another jurisdiction; while the tax credit/deduction method allows only for
the reduction of the amount of income tax paid on that income in the other
jurisdiction.® Coming to the Proclamation (Ethiopia), it adopts tax credit as
a unilateral measure,*’ and also allows the application of tax treaties (with a
major prevailing status over the Proclamation) which may adopt either the
exemption or deduction method.*'

Having the above general introductory remarks in mind, the subsequent
sections are devoted to critically examine the characterization of taxable
units and tax bases of the first two Income Tax Schedules of the
Proclamation.

1. Schedule ‘A’: Income from Employment
1.1. Taxable Units of Schedule ‘A’

Schedule ‘A’ deals with employment income tax.** Based on the scope of
this paper, the proper question to start with is who are the tax payers of the
employment income tax? In this regard, Art. 10 (1) of the Proclamation
reads that “... Employment income tax shall be imposed... on an employee

their resident per their definition of ‘resident’); or a source-residence (when one country impose tax on
a person as a resident and the other impose tax on the same income of that person based on the fact that
they are the source of the income).

% Ibid.

37 Thomas Dickescheid, ‘Exemption vs. Credit Method in International Double Taxation Treaties’,
International Tax and Public Finance, Issue 11,2004, Kluwer Academic Publishers, pp, 721-739.

* Ibid.

* Ibid.

40 Read: the Proclamation, Art. 45 for taxpayers of Schedule ‘C” and Art. 64 (3) and (4) for taxpayers of
Schedule ‘D’. For taxpayers of Schedule ‘A’ and ‘B’, see the Regulation, Arts. 20 and 25 respectively.
The detailed conditions to claim credit/deduction are provided under these proclamations, the basic
ones being; the tax imposed under foreign jurisdictions should also be income tax (not other types of
tax) and it should be evidenced to the satisfaction of the tax authority.

4! The Proclamation, Art. 48

2 The Proclamation, Arts. 10 - 12 and the Regulation, Arts. 7 - 20 are dedicated to govern this Schedule.
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who receives employment income ...” (emphasis added). Here, ‘employee’
is provided as the taxpayer. Art. 2 (7) of the Proclamation, on the other hand,
defines employee as follows;

Employee means an individual engaged, whether on a permanent or
temporary basis, to perform services under the direction and control of
another person, other than as an independent contractor, and includes a
director or other holder of an office in the management of a body, and
government appointees and elected persons holding public offices.

Based on this definition, it is possible to make the following discussion.
First, the word ‘individual’ in the definition indicates that employment
income tax is imposed on natural persons only. It is not surprising, since
employment by its nature requires the direct services of natural persons.
Second, the phrase, ‘whether on a permanent or temporary basis’, indicates
that the period of employment is immaterial to be considered as an
employee. The case of ‘unskilled employee’ can be raised here.” The fact
that the individual did not work for a single employer, for not more than 30
days (during the calendar year), does not bar the income tax laws, to
consider the individual as an ‘employee’. Third, there should be a direction
and control on the individual by another person. The phrase ‘direction and
control’ is the essential element of the definition. It is the main test to
identify whether or not the nature of the relationship is an employee-
employer relationship. The phrase ‘direction and control’ is not defined
under the Proclamation. However, the definition (of employee) excludes
independent contractors, because they do not fit to the direction and control
element of employee. Art. 2 (15) of the Proclamation defines ‘independent
contractor’ as “an individual engaged to perform services under an
agreement by which the individual retains substantial authority to direct and
control the manner in which the services are to be performed” (emphasis
added). Like employee, independent contractor is also defined as an
individual.** What basically differentiates the contractor from an employee

# According to Art. 54 (1) (c) of the Regulation ‘unskilled employee’ is “an employee who has not
received vocational training, does not use machinery or equipment requiring special skill, and who is
engaged by an employer for a period aggregating not more than thirty (30) days during a calendar
year.”

“ Here, it is not clear why the Proclamation defines independent contractor as “an individual” since both
natural and legal persons may assume the task. For instance, in the context of the Civil Code of
Ethiopia, a legal person can be a contractor. Art. 2610 of the Civil Code of the Empire of Ethiopia,
1960, Negarit Gazzeta, Extraordinary Issue, Proc. No. 165, 19t year, No. 2 (here in after, the Civil
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is that it has “substantial authority” to direct and control the undertaking.
This inversely implies that an employee has no substantial authority on the
manner in which the services are to be performed. Once again, the
Proclamation has no definition for the phrase substantial authority. This in
effect may open a door for potential conflict between the two relationships
(i.e., employment and independent contract).

The next logical question is who directs and controls an employee? As can
be gathered from the above definition, it is by “another person”. For an
employee, the employer is obviously this ‘another person’. Employer is
defined as “a person who engages or remunerates an employee.”** Thus, it
can be both a legal or natural person and it is alternatively-either the one
who recruits the employee or the one who makes payments to the employee.
However, since the current Proclamation employs the phrase another person,
the employer is not the only one to direct and control an employee.*® The
expression “another person” broadens the number or identity of persons with
the role to direct and control the employee (the term ‘employer’ may
sometimes narrow the scope). Direction and control may be effected by the
employer directly or through instruments of the agent in the command chain.
The newly enacted Labor Proclamation No. 1156/2019 (here in after the
Labor Proclamation) introduces ‘private employment agency’ and one of the
functions of this agency is deploying of employees under its authority to the
service of a service user enterprise, by entering in to a contract of
employment with such employees (emphasis added).”” Thus, such agencies
may also fall under the expression “another person”.

Fourth, the definition provides illustrative examples of individuals who are
considered as employees. This may be helpful in clarifying some doubts. For
instance, it can be used as a base to interpret the definition or to
include/exclude some individuals from employment income tax. Besides, the
fact the list includes directors, managers and government appointees as

Code) reads; “A contract of work and labor is a contract whereby one party, the contractor, undertakes
to produce a given result, under his own responsibility, in consideration of a remuneration that the other
party, the client, undertakes to pay him.” (Emphasis added).

4 The Proclamation, Art. 2 (8).

 The previous Income Tax Proclamation, Art. 2 (12), used the expression “... under the direction and
control of the employer” (emphasis added). So, it was only the employer that was considered the one
who directs and controls an employee.

47 Labor Proclamation No. 1156/2019, Federal Negarit Gazzeta, 25 year, No. 89, Art. 2 (13) (b).
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employees may avoid possible confusions or tendencies not to consider these
individuals as employees. One of the reasons for this is that the scope of
application of employment laws commonly excludes such individuals in
order to strengthen workers associations. For example, the Labor
Proclamation has excluded managerial employees; members of the Armed
and Police Force; employees of the state administration, judges of courts of
law, prosecutors and others whose employment relationship is governed by
special laws, from its scope of application.**

However, it may be questioned whether some of the individuals in the list fit
to the direction and control element of employee, in the strict sense of the
phrase.* For instance, a director (including members of a Board of Directors
(BODs) of companies, public enterprises, etc.),”’ government appointees and
elected persons holding public offices (such as members of the House of
People’s Representatives, Ministers and the Prime Minister), the holder of an
office in the management of a body (such as the manager of a company).”' If
having “substantial authority” is a defining feature of independent
contractors that distinguishes them from employees; are not these individuals
retain such substantial authority in their undertaking? The author is not
saying that these individuals are not or should not be considered as
employees. The concern is regarding the parameters to consider someone as
an employee and to exclude the others. By not defining the phrases, “direct
and control” and “substantial authority” it seems that the Proclamation
leaves specifics to the facts and circumstances of each case. In fact, the
Proclamation as a primary legislation may not be expected to define each

% Id, Art. 3 (2) (c) and (e). Art. 2 (10) of the Labor Proclamation defines Managerial employee as
follows;

An employee, who by law, or delegation of the employer, is vested with powers to lay down and
execute management policies, and depending on the type of activities of the undertaking, with or
without the aforementioned powers an employee who is vested with the power to hire, transfer,
suspend, lay off, dismiss or assign employees and includes a legal service head who recommend
measures to be taken by the employer regarding such managerial issues, using his independent
Jjudgment, in the interest of the employer.

* Here, the author refers to direct controlling of the employees, not indirect or stakeholders controlling
mechanisms. If we are going to consider stakeholders control (such as through regulators, media or
through the system of checks and balances) or any other forms of indirect controls as “direction and
control” where it ends since such control is also available even for independent contractors.

%% The Proclamation, Art. 65 (1) (b) also talks about exemption of allowances paid to board members of
public enterprises and public bodies, from employment income tax. This means, they are considered as
employee for the purpose of employment income tax.

! See the definition of “manager” under Art. 2 (19) (b) of the Tax Administration Proclamation. It
includes members of BODs of a company, and general manager of a body.
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and every term, though providing basic guidelines would be helpful.

However, this role seems totally left to interpreters and those with delegated
52

powers.

In other countries, tax authorities have enacted guidelines. For instance, in
Sierra Leone, after the National Revenue Authority found out that quite a
number of employers do not deduct the correct tax from the remuneration of
their employees because they are treated as independent contractors instead
of employees which has led to a huge loss in revenue overtime, it came up
with factor tests to create a clear distinction between an employee and an
independent contractor.”® The determination of whether a person is an
employee or independent contractor involves looking at a number of factors:
basically two. First, whether the hirer has a legal right to control the manner
in which the work is to be performed and second, the degree of integration of
the service provider within the hirer’s business.” The Internal Revenue
Service (IRS) of the United States of America (USA) also adopts a 20 factor
test (with descriptions for each) which the IRS can take in to account to
determine whether a person qualifies as an employee or independent
contractor.” In South Africa, non-executive directors (directors who do not

52 The Proclamation, under Art. 99, empowers the Council of Ministers to issue Regulations necessary for
the proper implementation of the Proclamation and the Ministry of Finance to issue Directives
necessary for the proper implementation of the Proclamation and Regulations issued by the Council of
Ministers.

%3 Domestic Taxes Business Brief 005 (2016): Distinction between Employee and Independent
Contractor, Published 18th April 2016. Available at
<https://www.nra.gov.sl/sites/default/files/DTBB005-
2016%20%28Difference%20between%20an%20employee%20and%20an%20%20%20%20Independe
nt%20contractor%?29.pdf> last accessed, July 3, 2019.

% Ibid. The second factor will depend on the following: Whether the service provider is engaged on a
continuous basis or the relationship is organised around the completion of a one-off piece of work;
where the service is performed; whether the hirer controls the timing and scheduling of work; whether
the hirer provides the working tools and relevant facilities; and whether wages/salary payment method
or various methods of payment, including lump sum per job.

> IRS 20 Factor Test: Independent Contractor or Employee? Available at
<https://www.oregon.gov/ODA/shared/Documents/Publications/NaturalResources/20FactorTestforInde
pendentContractors.pdf> last accessed, July 3, 2019. The 20 tests are; level of instruction, amount of
training, degree of business integration, extent of personal services, control of assistants, continuity of
relationship, flexibility of schedule, demands for full-time work, need for on-site services, sequence of
work, requirements for reports, method of payment, payment of business or travel expenses, provision
of tools and materials, investment in facilities, realization of profit or loss, work for multiple
companies, availability to public, control over discharge and right of termination. A worker does not
have to meet all 20 criteria to qualify as an employee or independent contractor, and no single factor is
decisive in determining a worker's status. The individual circumstances of each case determine the
weight IRS assigns different factors. See also; Kwak Jane P, ‘Employees versus Independent
Contractors: Why States Should Not Enact Statutes That Target the Construction Industry; Note’,
Journal of Legislation, Vol. 39, Issue. 2, (2013), p. 295.


https://www.nra.gov.sl/sites/default/files/DTBB005-2016%20%28Difference%20between%20an%20employee%20and%20an%20%20%20%20Independent%20contractor%29.pdf
https://www.nra.gov.sl/sites/default/files/DTBB005-2016%20%28Difference%20between%20an%20employee%20and%20an%20%20%20%20Independent%20contractor%29.pdf
https://www.nra.gov.sl/sites/default/files/DTBB005-2016%20%28Difference%20between%20an%20employee%20and%20an%20%20%20%20Independent%20contractor%29.pdf
https://www.oregon.gov/ODA/shared/Documents/Publications/NaturalResources/20FactorTestforIndependentContractors.pdf
https://www.oregon.gov/ODA/shared/Documents/Publications/NaturalResources/20FactorTestforIndependentContractors.pdf
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participate in the day-to-day management of a company and who are
independent of management on all issues) are considered as independent
contractors rather than an employee.”® It is submitted that non-executive
directors provide their independent input to the management of the company,
and in doing so are awarded for the result of their productive capacity, which
is indicative of non-executive directors being independent contractors.”’

Hence, it is better if the Ministry of Revenue or Ministry of Finance enact a
directive with clear indicators of direction and control or may issue advance
rulings.’® It should be noted that the distinction made between employee and
independent contractor, under labour laws may not be applicable for the
purpose of tax laws, since the two regimes serve different purposes. Some
argued for the broader understanding of employee under labour laws to the
extent of including all workers depending on the sale of their labour or
capacity to work.” In other words, the simple fact an individual provides a
service independently should not be used to exclude the person from the
ambit of employee. This argument is made with a view to extend the
protections under labour laws to many individuals as much as possible.*

The following points should also be noted regarding taxable units of
Schedule ‘A’. First, individuals meeting all the elements of the definition of
employee will not be the taxpayers of Schedule ‘A’ if they are fully
exempted. For instance, Art. 65 (1) (p) of the Proclamation exempted

%% Linda van Schalkwyk and Rudienel, ‘Non-Executives Directors: Employees or Independent Contractor
for Tax Purposes?” Journal of Economic and Financial Sciences, 2013, Vo. 6, No. 2, pp. 401-420.
[Here in after, Linda and Rudienel, ‘Non-Executives Directors: Employees or Independent Contractor
for Tax Purposes?’

57 Ibid. Non-executive directors are therefore not making their productive capacity available to the
company, as would be the case with employees, and therefore cannot be classified as employees based
on the service agreement.

%% Advance rulings provide taxpayers with the opportunity to obtain a more or less binding statement from

the tax authorities concerning the treatment of a transaction or a series of contemplated actions. The
rulings could be private which addressed to a specific taxpayer who has requested guidance from the
authorities or public where the rulings are intended for the general population of taxpayers whose
situations fall within the factual transactions described in the authority’s rulings. See Taddese Lencho,
‘The Ethiopian Tax System: Excesses and Gaps’, Michigan State Journal of International Law, Issue
20, No. 2 (2012), pp. 365-369.
One of the new developments made by the recent tax legislations is the inclusion of advance rulings in
to the sources of tax law. See the Tax Administration Proclamation, Arts. 68-75; where recognition is
made to advance rulings (both private and public) and it is the Ministry of Finance that is empowered to
issue the rulings.

% Judy Fudge et al., ‘Employee or Independent Contractor? Charting the Legal Significance of the
Distinction in Canada’, Canada Labour and Employment Law Journal, 2011, pp. 193-230.

% Ibid.
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domestic servants.®’ Domestic servants are not defined under the tax laws.
However, the definition provided for personal/private employment service
under the Labor Proclamation may be adopted to understand who domestic
servants are for the Income Tax Proclamation. Art. 2 (16) of the Labor
Proclamation defines employment of private service as “an employment of a
non-profit careening, cleaning, guardianship, gardening, driving and other
related services for the employer and his family consumption.” Art. 54 of the
Regulation also excluded unskilled employees® and expatriate professionals
(if the conditions are fulfilled) from employment income tax.®

There are other types of employees explicitly included under the Labor
Proclamation, who the Income Tax Proclamation has not made a clear
statement about. For instance, apprentice and home workers are considered
as employees for the purpose of the Labor Proclamation.*® Are they
taxpayers of Schedule ‘A’? Regarding, apprentices as long as they meet the
definitional elements of employee (per Art. 2 (7) of the Proclamation); there
is no reason to exclude them from being a taxable unit of the Schedule.
However, this seems not the case for home workers. Art. 46 (1) of the Labor
Proclamation reads that “There shall be a home work contract when a natural
person habitually performs work, for an employer, in his home or any other
place freely chosen by him in return for wages without any direct
supervision or direction by the employer” (emphasis added).®® From this, it is
possible to discern that home workers lack the “direction and control”

' Of course, the provision talks about exemption of salaries paid to domestic workers. This may be
construed as, benefits other than salaries paid to such workers are taxable. However, since the exclusion
of domestic workers is justified by administrative difficulties and social justice, it will not be feasible or
appropriate to tax any income of such workers.

62 As seen above, this refers to an employee who has not received vocational training, does not use
machinery or equipment requiring special skill, and who is engaged by an employer for a period
aggregating not more than thirty (30) days during a calendar year. Administrative
inconvenience/economic reason (not regularly employed by a single employer hence hard for the tax
authorities to trace the income of such employees through an employer and also costly to do so) and
social reason (mostly such employees are low income earners) are the main possible reasons for the
exemption.

% The Regulation, Art. 54 (1) (a) reads “employment income of not exceeding five years paid to
expatriate professionals recruited for transfer of knowledge by investors engaged in export business in
accordance with a directive to be issued by the Minister is income tax exempt.”

% The Labor Proclamation, Arts. 46-52.

% Sub —article two of the same reads; “An agreement for the sale of raw materials or tools by an employer
to a home worker and there sale of the product to the employer or any other similar arrangements made
between the employer and the home worker shall be deemed a homework contract.”
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element of employee, hence, are not taxable units of Schedule ‘A’. Rather,
they are fit to be independent contractors.

Second, the taxpayers of Schedule ‘A’ can be residents or non-residents.
Thus, Ethiopian resident employees are expected to pay employment income
tax on their Ethiopian and foreign source employment income, while non-
resident employees will be taxable under the Schedule if they received
Ethiopian source employment income.

1.2. Tax Bases of Schedule ‘A’

If employment income tax is imposed on an employee, the next logical
question will be on which income of the employee. Art. 10 (1) of the
Proclamation reads “... Employment income tax shall be imposed... on an
employee who receives employment income ...” (emphasis added). Thus, the
base for Schedule ‘A’ is “employment income”. The definitional provision
of the Proclamation, Art. 2 (9), rather than defining ‘employment income’,
simply cross refers to Art. 12 of the same. The latter provision provides an
illustrative list of income categories which are considered as employment
income. Accordingly, the following income categories are provided as the
tax bases of Schedule ‘A’.

The first category constitutes “salary, wages, an allowance, bonus,
commission, gratuity, or other remuneration”.®” These terms denote several
types of payments to an employee, arising from the employment
relationship.®® These payments can be made “in respect of a past, current, or

% The Proclamation, Art. 6 (1) lists Ethiopian source employment income. Accordingly, employment
income derived by an employee shall be Ethiopian source income: a) to the extent that it is derived in
respect of employment exercised in Ethiopia, wherever paid; or b) if it is paid to the employee by, or on
behalf of, the Government of the Federal Democratic Republic of Ethiopia, wherever the employment
is exercised. Contrary reading, foreign employment income will be income derived in respect of
employment exercised outside Ethiopia and not paid by, or on behalf of the Government of the Federal
Democratic Republic of Ethiopia. If the employee has paid foreign income tax on its foreign
employment income, he is allowed for a foreign tax credit under Art. 20 of the Regulation.

 Id, Art. 12 (1) (a).

88 According to the Black’s Law Dictionary “salary” is a fixed periodical (such as monthly, yearly)
compensation paid for services rendered where the amount payable for services depending upon the
time of employment and not the amount of services rendered; while “wage” (in a limited sense) refers
to payment given for labor usually manual or mechanical at short stated intervals as distinguished from
salary. See Black’s Law Dictionary, 8" ed., s. v. “salary”, “wage”. In general understanding salary is
considered as periodically payments and wages similar to salary except that it is paid by calculating the
number of days the employee has worked. https://www.accountingtools.com/articles/what-is-the-
difference-between-salary-and-wages.html> last accessed, June 5, 2019.
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future employment”. From past employment, for instance, the employee may
receive back payment. Advance payments, may also be extended for future
employment. The second category constitutes “the value of fringe benefits”,
which may be given in respect of a past, current, or future employment.®
These are in kind benefits given to the employee in addition, to regular
salaries and wages.”® The benefits recognized as fringe benefits are listed
and regulated in detail under Arts. 7-19 of the Regulation. The third category
constitutes “an amount received by an employee on termination of
employment”.”" Up on termination of the employment relationship, the
employee receives different payments such as severance pay and
compensation for unlawful termination.”” It does not make a difference

The Ambharic version of Art. 12 (1) (a) of the Proclamation uses the term “£zz@7/ as a
direct translation of ‘salary’ and “”2¢” for ‘wage’. The Labor Proclamation, Art. 53
defines wages, as ;

The regular payment to which the worker is entitled in return for the performance of the
work that he performs under a contract of employment. And it does not include over-time
pay; amount received by way of per-diems, hardship allowances, transport allowance,
relocation expenses, and similar allowance payable to the worker on the occasion of travel
or change of his residence; bonus;, commission; other incentives paid for additional work
results; and service charge received from customers.

The Labor Proclamation defines wages, not in the sense of the definition seen above (including under
the Income Tax Proclamation). Its definition for “wage” represents the definition of salary seen above
(the Ambaric version of the provision also uses the term .€z»@7/ for the English term wage). Thus, it is
difficult to understand the distinction of the two (salary and wages) under the laws.

The rest types of payments provided under Art. 12 (1) (a) of the Proclamation (i.e., allowance, bonus,
commission, gratuity) are made for some specific causes/reasons such as incentive for good work and
to reimburse some of the employment-related expenses of an employee.

% The Proclamation, Art. 12 (1) (b).

" Graetz Michael I. et al., Federal Income Taxation: Principles and Policies, 6" ed., Foundation Press,
2009, p. 103. These benefits are taxed, because, they increase the ability to pay of the employee and
more, not taxing these violates the principle of horizontal equity.

"' The Proclamation, Art. 12 (1) (c).
" For these payments, see the Labor Proclamation, Arts. 39-45.

Related to the taxability of payments made up on termination of employment, there was a case litigated
before the Federal Supreme Court Cassation Division. In that case, the employees (the respondents)
were reduced from work by the employer (the applicant) due to their failure to meet service years and
age requirements. Up on the reduction, the latter paid them an amount for their new start (PezArt
“7%47%.¢ h9.F) and also withheld employment income tax on this amount. The employees refused the
tax withholding saying it is not taxable under the income tax laws. When the matter reached before the
cassation bench, it decided that the payment made did not fit the expression, “income from
employment” of Art. 10 (1) of the Income Tax Proclamation (the previous one) and also was not
explicitly included in the exempted income sources listed under Art. 13 of the same. Therefore, there is
no legal ground to tax the payment in question. See FDRE Ministry of Justice v Tekle Garedew et al,
Federal Supreme Court Cassation Division, 2003 E.C., in F£.L4A m#PAe FCEMRT MC 177 T
DALPT: PE 11 PhdBE MPAL FCL M1F 240 AN 2004: 7% 369-370::

It is not clear whether the term “PowAt “74477¢ h9.¢ refers to severance payment. The Amharic
interpretation of severance payment is ‘P~ 17117 79" not PovAn “74477¢ he.f. In any case, the
important question here is, whether the matter is different under the current income tax laws. Regarding
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whether the payments are made voluntarily or as a result of legal
proceedings. The payments can also be made in cash or in kind since, as per
Art. 2 (1) of the Proclamation the word ‘amount’ includes both.

Art. 12 (3) of the Proclamation adds another possible tax base for Schedule
‘A’. If an employer pays the employment income tax payable by an
employee, in whole or part, the amount of tax paid by the employer will be
considered as employment income of the employee. The employee is getting
additional income (as salary increment would do) that increases his ability to
pay, hence, its taxation is appropriate.

Therefore, the tax base of Schedule ‘A’ incorporates a wide range of
payments, both in cash and in kind. The important thing is the fulfillment of
three cumulative conditions. First, the relationship should qualify as an
employment relationship. For this, it should fulfill the elements of employee
discussed above. It should be noted that for the purpose of Schedule ‘A’, our
reference to decide whether there is an employment relationship or not is the
income tax laws, not the labor laws. Second, the payment should be the
result of this relationship. The mere fact there is an employment relationship,
does not necessarily mean any income the employee has received from
his’/her employer is employment income. The payment should be made
because of the employment relation or the employment services performed
by the employee. Third, even if the payment is made as the result of an
employment relationship, if it falls under exempt income, it is not considered
as employment income.”

The characterization of employment income is not defect free. There may be
overlaps with income sources derived from other forms of relationships.”™

this, the current Proclamation, under Art. 12 (1) (c), resolved such possibilities by explicitly taxing any
amount paid as a result of redundancy (reduction from work force).

3 The Proclamation, Art. 12 (2), states that employment income does not include exempt income. Hence,
it needs to be excluded from the tax base. It is out of the scope of this paper to discuss the exempt
income sources. The exemptions can be seen under Schedule ‘E’, specifically Art. 65 (1) (a-d, f, g, h, I,
k, n, o, p) of the Proclamation. Moreover, Arts. 8 (4) of the Regulation excluded some in kind benefits
from the ambit of fringe benefits hence they are not part of the employment income of the employee.
There is floor exemption (the first 600 Birr), under Art. 11 of the Proclamation. The exemption also
includes exemptions made under other laws. For instance, Art. 112 of the Labor Proclamation declares
that cash benefits given to the worker or his beneficiaries due to employment injury are exempt from
income tax.

™ In fact, overlapping between income tax schedules is one of the disadvantages of a schedular income
tax structure. See Lee Burns and Richard Krever, Individual Income Tax, p. 3. Thus, this paper is not
saying that the problem is peculiar to Ethiopia. What it intends to do is; to give insights as to the
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Specially, this is common in connection with payments made for the
performance of specific services, which may be characterized as
employment or independent contract services. As discussed above, the
absence of clear criteria for the phrases “direction and control” and
“substantial authority” is the main cause. It is very important to make a
distinction between the two relationships since income from independent
contract services is subject to Schedule ‘C” not ‘A’.”> Mostly such cases of
conflicts, affect employees who provide specific services either to their full-
time employer or other employers or clients. This problem practically
happened under the previous income tax system, where withholding agents
possess substantial authority and discretion over characterization of the
income.”

There was also a practical confusion between employment income and
royalty, regarding payments made for preparation of teaching modules in
Universities. The institutions treated the payments differently, mostly based
on some arbitrary incidents such as the bargaining powers of the recipients,
and willingness of the withholding agents to listen to the arguments and
persuasions of the recipients.”” For the case raised, the author believes that
the employment contract can be used as a way out. Accordingly, if teaching
material preparation is one of the obligations of the teachers assumed under
the employment contract, the income thereof can be considered as
employment income. However, if the materials are prepared based on a

possible conflicts, to explore the practice that can fill the gaps and to forward recommendations to
avoid (at least) serious overlaps.

7> The Proclamation, Art. 2 (2) (a), in defining the term “business” it includes professional and vocational
activity, but excludes services of an employee. It means the income of an independent contractor is a
subject matter of Schedule ‘C’.

" Taddese Lencho, The Ethiopian Income Tax System: Policy, Design and Practice, PhD Thesis,
Department of Interdisciplinary Studies, Graduate School of the University of Alabama, 2014,
(Unpublished), pp. 297-311. [Here in after, Taddese, the Ethiopian Income Tax System]. Despite the
law stipulated “direction and control” as a key test of employment relationship, the Authorities,
including the then Ethiopian Revenue and Customs Authority (now the Ministry of Revenue),
disregarded this requirement and instead provided for easy-to-apply factors like whether a person is a
full-time or part-time employee; whether a person possesses a Tax Identification Number (TIN) or not;
or whether a person possesses a business license as a professional. However, none of these factors are
determinative of whether an individual is an employee or independent contractor. Unless, the
enforcement organs come up with clear factor tests, the problem will remain the same under the current
income tax system too.

" Id, pp. 312-314. The tax liability between the two income sources is very different; while high
progressive tax is imposed on employment income, a flat 5% tax rate is imposed on royalty. See the
Proclamation, Arts. 11 and 54. Thus, the taxpayers may insist for the income to be taxed as royalty (to
pay a lesser amount of tax) while the tax authorities may be inclined to consider it as employment
income (to derive more revenue).
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separate contract (apart from the employment contract) concluded between
the institution/employer and the teacher/employee, the payment made can be
considered as royalty. In any case, rather than using inconsistent and
arbitrary factors, it is better to have a guideline, which constitutes such
objective parameters.

Possible overlap may also happen between employment income and
dividends, with respect to payments made to members of BODs of a share
company. Some companies have provisions for the payment of a percentage
of the profits of a company to directors as an incentive and compensation for
the latter’s services.” While some considered this as employment income,
others have argued to characterize it as dividends since the payment is made
from the profits of the company.” As discussed above, directors are
considered as employees. Based on this, it may be argued that the benefits
given to members of BODs by the company are employment income.
However, this conclusion may be contested invoking they do not qualify the
direction and control requirement of an employee. The “director” mentioned
under Art. 2 (7) of the Proclamation, may be referring to an employee
manager (but not a member of BODs), since it is common to call such
personnel a director.*® If so, an incentive and compensation made to them
may be considered as dividend, if “in substance” it amounts as a distribution
of profits.®' Above, it is mentioned that for instance in South Africa,
directors who do not participate in the day-to-day management of a company
are not considered as employees.® In effect, the incentives they are provided
with by the company will not be considered as employment income. In
Ethiopia too, members of BODs are not entrusted to run the day to day
activities of the company, where, this task is left to the general manager,

" For instance, such possibilities are indicated under Art. 353 of the Commercial Code of the Empire of
Ethiopia, 1966, Negarit Gazzeta, Extraordinary Issue, Proc. No. 166, 19" year, No. 3. [Here in after, the
Commercial Code].

™ Taddese, the Ethiopian Income Tax System, p. 317.

% See the Tax Administration Proclamation, Art. 2 (19) (b). This provision considers director of a
company as a manager.

81 The Proclamation, Art. 2 (6) (c) lists transactions which are considered as dividends, to the extent they
in substance amount to ‘distribution of profits. In fact, even if this way of constructing the provisions
may mitigate the possible conflict, the issue remains intact, regarding payments made to members of
BODs as incentive or compensation, which in substance does not amount to distribution of profits.

# Linda and Rudienel, ‘Non-Executives Directors: Employees or Independent Contractor for Tax
Purposes?’ pp. 401-420.
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who is considered as employee of the company by the Commercial Code.®
Yet, the income tax laws consider directors as employees.

Art. 2 (17) of the Proclamation defines management fee as; “an amount as
consideration for the rendering of any managerial or administrative service,
but does not include employment income” (emphasis added). From this
definition, we can see that management fee is for managerial or
administrative services. However, what constitutes managerial or
administrative services? It may be taken as it is referring to services of a
manager.® As noted above, managers are considered as employees. These
may create characterization confusions (at the least), between employee and
manager or employment income and management fee which is taxable under
Schedule ‘D”.* The Proclamation has no parameters that can differentiate
between employment services and managerial or administrative services
(though doing so may be a task for the delegated organs). However, the
concerns can be mitigated by understanding that when the manager is an
employee manager the payment made to him will be employment income,
while, when the individual gives the managerial services through
independent contract (not as an employee), it is management fee. Similar
concern can also arise between employment income and technical fee, which
is defined as; “a fee for technical, professional, or consultancy services,
including a fee for the provision of services of technical or other
personnel.”®®  Thus, technical fee is for technical, professional, or
consultancy services. However, the Proclamation, has failed to have an
indication of what these services constitute and how they are distinct from
employment services. Besides, even though the definition intends to define
the term “technical”, it includes professional and consultancy services
without any qualification as to what kind of professional or consultancy
services are technical. This in effect may leads to inclusion of services which
are not technical in nature. Once again, this concern may be addressed in that

¥ See the Commercial Code, Arts. 348, 362 and 363.

8 The Tax Administration Proclamation, Art. 2 (19) reads as follows;
“Manager” means: for a partnership, a partner or general manager of the partnership, or a
person acting or purporting to act in that capacity, for a company, the chief executive officer, a
director, general manager, or other similar officer of the company, or a person acting or
purporting to act in that capacity; and for any other body, the general manager or other similar
officer of the body, or a person acting or purporting to act in that capacity.

8 The Proclamation, Art. 51.

8 Jd, Art. 2 (23).
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when the services are provided based on a contract of employment
concluded between the service provider and the receiver, the payment made
there will be employment income and when the services are delivered
through other ways like as an independent contract, it is technical fee.

2. Schedule ‘B’: Income from Rental of Buildings
2.1. Taxable Units of Schedule ‘B’

Schedule ‘B’ is designed to tax income from rental of buildings.*” Art. 13 (1)
of the Proclamation states that “Rental income tax shall be imposed... on a
person renting out a building or buildings ...” (emphasis added). The
provision uses the word ‘a person’, which is inclusive of both natural and
legal person.™ Thus, both an individual and a body (that generate income
from renting out a building), is a taxable unit of Schedule ‘B’. This person
can be the owner or the sub lesser of a building being rented out.* In case of
sub lease there are two taxpayers for the same building. The owner of the
building has to pay tax on the income received from the lessee and at the
same time the lessee has to pay tax on the income received from the sub-
lessee. The taxpayer can also be a resident or non-resident. If the owner or
sub-lesser is a resident of Ethiopia, it is expected to pay income tax on its
Ethiopian and foreign source rental income; while, a non-resident will be a
taxable unit of the Schedule if it received Ethiopian source rental income.
The rental income will be considered as an Ethiopian source income, if it is
derived from the lease of buildings located in Ethiopia.”® Contrary readings,
foreign rental income will be income derived from lease of buildings located
outside Ethiopia.”’

However, it does not mean, all persons who derive income from rental of a
building are taxable units of Schedule ‘B’. There are exceptions. The first
exception is casual rental of buildings. According to Art. 13 (3) of the
Proclamation, Schedule ‘B’ is not applicable to rental income subject to tax
under Art. 58 (which is found under Schedule ‘D’). The latter taxes a person

87 The Proclamation, Arts. 13 - 17 and the Regulation, Arts. 21 - 26 are dedicated to govern Schedule ‘B’.

% The Tax Administration Proclamation, Art. 2 (26) defines, ‘person’ as “an individual, body,
government, local government, or international organization.”

% The Proclamation, Art. 16; recognizes sub-lease.

P Id, Art. 6 (4) (b) (1).

' If a resident taxpayer has paid tax to the other jurisdictions on its foreign rental income; it can claim a
tax credit under Art. 25 of the Regulation.
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who derives income from the casual rental of assets, including buildings.
Previously, due to the absence of an explanation as to what it meant by
“casual”, the characterization conflict between Schedule ‘B’ and Schedule
‘D’ was intense.” The current system tries to address this concern. Art. 50 of
the Regulation reads; “... income derived from casual rental of asset means
gross income derived by a person who is not engaged in the regular business
of rental of movable or immovable asset” (emphasis added). The contrary
reading of this provision (together with Art. 13 (3) of the Proclamation),
gives us a message that it is only the rental of buildings made on a regular
basis that is subject to Schedule ‘B’. Though, the attempt may be found
appreciable, it is difficult to say the problem is totally avoided. The
expression “not engaged in the regular business of rental” is a kind of
circular definition for the term ‘casual’. If only regular rental of buildings is
subject to Schedule ‘B’; how can the enforcement organs determine
“regularity” or what is our test of regularity? Is it based on the period of the
rent (the length and/or frequency of the rent); or the identity of the lesser
(whether the person engaged in the rental activity is a business person or
not); or the purpose for which the building is rented out (whether it is rented
for commerce, residence, or office)? There is no clear answer in the
provisions. Even more, it seems that the two versions of Art. 50 of the
Regulation send different meanings. The Amharic version reads “... 777¢
N N8 N7 8NF 7T PALN774- - ...~ Here, the important thing seems whether
or not the person engaged in the rental activity is a business person. On the
other hand, the English version seems interested in the period or frequency
of the rental activity. It reads “...a person who is not engaged in the regular
business of rental...” So, still there is a potential for overlaps or confusions
between Schedule ‘B’ and Schedule ‘D’ which may also cause
administrative difficulties or inconsistent treatments. It is better if either the
Ministry of Revenue or Ministry of Finance develops a guideline, in this
regard (taking in to account the factors mentioned above).

Another exception is provided under Art. 22 of the Regulation which reads
“Income derived from the lease of a business, including goods, equipment,
and buildings that are part of the normal operation of a business, shall be
taxable under Schedule ‘C’ of the Proclamation” (emphasis added). This

%2 The previous Income Tax Proclamation, Art. 35, was dedicated to tax casual rental of property,
including a building.
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refers to buildings and other assets which are part of the business and handed
over to the lessee (business owner) since they cannot be separated from the
business. For instance, persons whose business involves rental of buildings
as a matter of course such as hotels and hostels can fall under this exception;
hence, they are not tax payers of Schedule ‘B’. Such business persons will be
taxable units of Schedule ‘C’ for the whole of their operations, which
commonly are catering, rental of rooms, and entertainment. The rental part
of their activities is fully integrated into their other businesses, which are
taxable under Schedule ‘C’. The author believes that doing so is appropriate
since in the undertakings mentioned above (e.g., hotels and hostels); rental
of rooms (which are buildings) is part and parcel of their business. For
instance, it is hard to consider a certain business as a hotel business if it does
not provide such services. At this juncture, it is important to make a
distinction between the leases of buildings dealt under Art. 22 of the
Regulation and lease of business premises (buildings destined for conducting
business). For instance, if one operates a hotel business in his own building,
it will be subject to tax under Schedule ‘C’ for the rental income derived
from rental of (bed) rooms. However, if the hotel business is being operated
in a leased building, the lesser of the premise (a building where the hotel
business is being conducted), is a taxpayer of Schedule ‘B’; while the owner
of the hotel business will pay tax under Schedule ‘C’ for the rental income
derived from rental of (bed) rooms.

There are businesses, which engage in rental of buildings, however, without
integrating it with their other businesses. For instance, certain commercial
banks engage in activities of building and then rented out what they build.
In such case, for the rental part, are the banks taxable units of Schedule ‘B’
or wholly taxable under Schedule ‘C’ (like hotels)? The former seems the
position of the Proclamation. Here, the rental activity is not integrated to
their main business or the rental activity is not part of their normal business
operation (which is delivering banking services). Therefore, for the rental
part, the banks will be taxable units of Schedule ‘B’ while for their main
business activity (banking services); they are taxable under Schedule ‘C’.
What about real estate businesses engaging in both sale and rental of
buildings? Rental of buildings by real estate businesses seems not to fall
under the expression ‘part of the normal operation of a business’. Rental of
buildings itself is the normal operation of real estate businesses; hence, it is
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inappropriate to take it as an intrinsic element or part and parcel of the sale
part. Therefore, they should be separately taxed for the two; for the rental
part under Schedule ‘B’ and for the sale part, it is obvious that Schedule ‘B’
is not applicable.

There are also businesses, such as pensions and guest houses, which
primarily (if not solely) established for delivering services of rental of
buildings. Such entities should be fully taxable under Schedule ‘B’ since
they have no other businesses which the rental activity is subsidiary to it
(i.e., not fall under the expression “part of the normal operation of business”
of Art. 22 of the Regulation). Besides, the rental of buildings is excluded
from Schedule ‘C’ despite the fact that the rental activity is being done
regularly and for profit by persons who are conventionally considered as
business persons, such as real estate companies (i.e., at least for the purpose
of income tax, the activity is not considered as a business).”

The above discussion tells us that the mere fact a person engages in rental of
buildings, does not necessarily make it a taxable unit of Schedule ‘B’. It is
only after soliciting the above exceptions that we can identify the tax payers
of the Schedule. After going through this process, entities which can be
considered as the taxable units of Schedule ‘B’ are: Real estates’ engaged in
rental of buildings; real estates’ engaged in both rental and sale of buildings,
for the rental part; non-real estate business persons engaged in rental of
buildings; non-real estate business persons engaged in both rental of
buildings and other businesses, for the rental part; and non-business legal’*
and natural persons engaged in rental of buildings (residential houses,
apartments, bed rooms and condominiums).

2.2. Tax Bases of Schedule ‘B’

Art. 13 (1) of the Proclamation states that, “Rental income tax shall be
imposed... on a person renting out a building or buildings who has taxable
rental income for the year” (emphasis added). From this, it is possible to
capture that the tax base of Schedule ‘B’ is “rental income” derived from the
lease of a building or buildings. Thus, the rental of equipment, movables,

% The Proclamation, Art. 2 (2) (a), while defining “business™ it explicitly excludes the rental of buildings.

% For instance, it is common to see religious organizations rent out buildings under their ownership. In
fact, the rental income they derive from such activities can fall under the exemption made by Art. 65
(1) (m) of the Proclamation.
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immovable assets other than buildings, intangible properties, and businesses
are not the concern of this Schedule.

Though, the terms “building” and “rent” are important to determine the
scope of Schedule ‘B’, the Proclamation has no definition for the two
terms.” Yet, it has to be noted that the tax base of the Schedule is not a
building, but when it is rented out (i.e., the income derived from the rent). If
rental income is the base of the Schedule, it is imperative to identify what it
is. Art. 15 of the Proclamation, most importantly sub-article two, lists
income categories which are considered as rental income, as follows. First,
“all amounts derived by the taxpayer during the year under the lease
agreement, including any lease premium or similar amount” (emphasis
added).” This is broad enough to include various types of payments, both
cash and in kind. The important thing is whether the payment in question is
made as per the lease agreement or not. Second, “all payments made by the
lessee during the year on behalf of the lesser according to the lease
agreement.””’ For instance, if the lessee has paid a debt of his lesser to the
creditor of the latter in exchange of the rent, the amount of the debt paid by
the lessee will be considered as rental income for the lesser. But this is only
as long as the payment is made according to the lease agreement. Third, “the
amount of any bond, security, or similar amount that, during the year, the
taxpayer is entitled to retain as a result of damage to the building and that
has not been used by the taxpayer in repairing the damage to the building.”*®
Here, the payments are made with a view to fix the damage of the building.
But, since the amount is not used for that purpose, it is considered as rental
income and subject to tax. Fourth, “the value of any renovation or
improvement made under the lease agreement to the building when the cost
was borne by the lessee in addition to the rent payable to the taxpayer.””’ If
the lessee covers these costs in exchange for the rent payments (as set-off),
the lesser is not taxed (to the extent of the costs incurred). The value of such

% For instance, what structures qualify as a building? Of course, the definition for “building” may not
necessarily be provided under tax statutes, but other relevant laws. For instance, The Ethiopian
Building Proclamation No. 624/2009, Federal Negarit Gazeta, 15" year, No. 31, Art. 2 (2) defined
‘building’ as “a permanent or temporary construction used for the purpose of dwelling, office, factory
or for any other purpose.” This definition may be used to understand the term ‘building’, for the
purpose of the Income Tax Proclamation too.

% The Proclamation, Art. 15 (2) (a).

7 Id, Art. 15 (2) (b).

% Id, Art. 15 (2) (c).

P Id, Art. 15 (2) (d).
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renovation or improvement is treated as taxable income to the lesser, if the
lessee incurs these costs in addition to paying the rents due. This is because;
the lessee saved the lesser from costs it would have incurred for maintenance
of the building (it increased the lesser’ ability to pay).

Art. 15 (3) of the Proclamation also adds another possible tax base of
Schedule ‘B’, which is, “any amount attributable to the ‘lease of the
furniture or equipment’”. That is, if the taxpayer leases a furnished building
(such as a building with household items), and if the lessee is required to pay
additional payments for the items. Finally, as stated above, sub-lease is also
subjected to Schedule ‘B’, hence, the rental income received by the sub-
lesser is a tax base of the Schedule.'” In this regard, Art. 16 (2) of the
Proclamation noted that if the lessee failed to pay the tax, the owner of the
building will be liable for the rental income tax payable by the lessee, as
long as the owner allows a lessee to sub-lease the building. Thus, the owner
is considered as a guarantor of the lessee (a guarantor by law).

Based on the preceding paragraphs, it is possible to conclude that ‘rental
income’ subject to Schedule ‘B’ covers a wide range of payments and
benefits, derived in cash or in kind,'"" as long as it is related with the lease
agreement or the lease of the building. The list under Art. 15 (2) is also not
exhaustive, since, the introductory statement of the provision uses the
expression “... include the following”.'” However, it is not all those income

10 74, Art. 16 (1); the rental income of a sub-lesser will be, “ ... the difference between the total rental
income received by the sub-lesser during the year and the total rental income paid to the lesser of the
building plus other expenses to the extent necessarily incurred by the sub lesser to generate the
income.”

1 1d, Art. 15 (2) uses the word “amount” which includes in kind payments, as per Art. 2 (1) of the same.

192 For instance, in one case, the Federal Supreme Court Cassation Division ordered a payment for ‘lost

rental income’. In that particular case, after the expiry of the lease period and a court order to evacuate
the building and handed it over to the lesser, the lessee failed to comply immediately. It was after 172
days that the lessee finally evacuated the building. While the lesser requested payment of rental
income for the 172 days, the lessee refused invoking the former (the lesser) failed to take delivery of
the building in due time. However, the real reason was that the lessee was renovating the building,
which was one of the obligations imposed on the lessee by the lease contract. When the matter
reached before the Cassation Bench, the court ruled that the lessee was expected to meet his duty to
renovate, not after the expiry of the lease period, but before. Therefore, the lesser has a right to be paid
with the lost rental income for the 172 days. According to the decision of the court, the amount can be
calculated based on the agreed amount of rent between the parties (if any); failed this based on the
rental rates/tariffs fixed by the municipalities and finally, in the absence of all these, based on the
market price of the place where the building is found. See Universal Metals and Minerals PLC v
Besfat Trading PLC, Federal Supreme Court Cassation Division, 2008 E.C., in P4.4-A m#1e
FCERT MC 177 Fol @N2F: P53 19: Phd%d MmPAL FCE MT: 440 AN 2008 7%
372-377::
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sources considered as rental income are the taxable income of Schedule ‘B’.
As per Art. 15 (1) of the Proclamation, taxable rental income can be known
after reduction of the allowed deductions. Thus, we need to identify all the
allowed deductions and make the deductions accordingly, before tax is
imposed on (gross) rental income.'” In addition, Art. 15 (4) of the
Proclamation states that exempt income is not considered as rental income.
Therefore, there is a need to identify the income exempted from taxation
under the Schedule and then exclude it from making the tax base of the
Schedule.'™

Above, it has been pointed out that not all persons that derived income from
rental of buildings are taxable units of Schedule ‘B’. It follows; the income
derived by these persons (the exceptions) is not the tax base of the Schedule.
Accordingly, income from casual rental of buildings is not part of a tax base
of Schedule ‘B’, but Schedule ‘D’.'® 1t is only the income derived from
buildings rented out on a regular basis subject to Schedule ‘B’. However, as
discussed in the preceding sub section, there is lack of clarity as to how to
determine ‘regularity’ or what it meant by ‘casual/regular’. Income derived
from the lease of buildings that are part of the normal operation of a business
is also not taxable under Schedule ‘B’ but Schedule ‘C’ per Art. 22 of the
Regulation. However, the expression “...that are part of the normal
operation of a business...” is not clarified. What does it mean by ‘normal
operation’? The title of Art. 22 of the Regulation is “lease of business
assets”. So, the expression may be understood as it is referring to business
assets. Art. 2 (3) of the Proclamation, defines business asset as, “an asset

So, the tax authorities should also consider such scenarios to impose tax under Schedule ‘B’ on lost
rental income recovered by the lesser (up on agreement or as a result of court proceedings).

1% It is not the scope of this paper to deal with the deductions. But to say few words, Schedule ‘B’ has
two types of deductions. The first one is, standard deduction, which is an outright deduction of certain
types and amounts of expenses listed under the Proclamation and it is applicable for those who do not
maintain books of account. This refers to category ‘C’ taxpayers of Schedule ‘B’. The second is,
actual deduction, which requires actual proof of the expenses incurred and it is applicable for those
who maintain books of account. These are taxpayers of category ‘A’ and ‘B’. For the details, see the
Proclamation, Art. 15 (5) — (7) and the Regulation, Arts. 23- 25.

For this, we should consult Schedule ‘E’ and sort out the applicable exemptions. There is also a floor
exemption for individual taxpayers - the first 7, 200 birr under Art. 14 (2) of the Proclamation.

104

The difference between exemption and deductions is that when the income is exempted, the
Proclamation does not considers it as part of the tax base of a schedule (not considered as rental
income or employment income or business income) from the very beginning. But, when it is
deduction, it means the amount is considered or recognized as part of the tax base of the concerned
schedule (it is part of the gross income of the taxpayer).

19 The Proclamation, Art. 58.
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held or used in the conduct of a business wholly or partly to derive business
income.” Thus, buildings held for business (including business premises),
are considered as business assets. If this building has become part of the
normal operation of the business (as explained under the preceding sub
section), the income derived from lease of such buildings is not subject to
Schedule ‘B’. Therefore, it necessitates a cautious understanding of the
provisions for the sake of avoiding potential overlaps.

The exclusions also include the other exceptions mentioned above. For
instance, for types of businesses which engage in rental of buildings as part
of their business activities, where the rental activity is fully integrated into
their other businesses, the income they derived from the rental activity is not
part of the tax base of Schedule ‘B’. However, for other types of businesses
which engage in the rental of buildings, yet, their rental activity is not fully
integrated with their other businesses, the income from the rental part is
considered as a tax base for Schedule ‘B’, while they are subject to Schedule
‘C’ for the income from their main business. These types of businesses are
required to keep their rental activities separately from their Schedule ‘C’
activities for purposes of tax reporting and filing.'" The proportion of rental
activity vis-a-vis business activity is irrelevant for purposes of income
taxation. This leads to the splitting of income as well as expenses of real
estate businesses that are involved in both sale and rental of real estate.'®” It
goes the same for those non-real estate business enterprises and sole
proprietors engaged in rental of buildings along with their main line of
business.'”™ The system not only obliges taxpayers to split their income but

1% Jd, Art. 82. This provision separately dealt with book keeping requirements for taxpayers of Schedule
‘C’ (from sub article one to sub article three) and taxpayers of Schedule ‘B’ (under sub article four).

7 Taddese, the Ethiopian Income Tax System, p. 349.

1% bid. This may open a door for tax planning. The differences in tax liabilities as a result of the artificial
split of income from rental of buildings and income from business activities may lead to real
differences in tax liabilities among natural persons, largely because of the progressive income tax rate
structure applicable to them. Even if the income brackets and the tax rate structures are similar for
individual taxpayers of Schedule ‘B’ and ‘C’, the permitted deductions are different under the two
Schedules. Schedule ‘C’ has more extensive deductions than Schedule ‘B’. Thus, to get more
deductions, taxpayers may shift their income to Schedule ‘C’ while it is supposed to be taxed under
Schedule ‘B’. In fact, the requirement to have separate books of account may mitigate this concern.
Yet, they still have a chance to evade this duty, especially in our underdeveloped system of tax
administration. As a solution, it may be proposed to consider the proportion of rental activity vis-a-vis
business activity and tax the whole income under either of the Schedules (i.e., if the rental activity is
substantial than the other businesses of the taxpayer, tax the whole amount under Schedule ‘B’ and if
vice versa tax the whole amount under Schedule ‘C’). Making the separate book keeping requirements
more stringent can also be considered. It has to be also noted that body taxpayers too can avail
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also jurisdictions to which payments are to be made. Because, under the
current fiscal federalism arrangement of Ethiopia, companies that are
engaged in the rental of buildings along with their main line of business are
required to file their income tax under Schedule ‘B’ to the Regional
Governments in which the building is located, and their income from their
core or other business to the Federal Government.'” Once again, the
proportion of the rental income vis-a-vis their other income (i.e., business
income) is not taken into consideration.

2.3. The Relevance of Schedule ‘B’ as a Separate Schedule

Even if Schedule ‘B’ on its face, seems to include all income from the lease
of buildings (the Schedule is titled as “Income from Rental of Buildings”™),
this is not the case, because of the number of exclusions discussed above.
The exclusions somehow complicated the task of characterizing the taxable
units and tax bases of Schedule ‘B’. This in fact has been one of the reasons
to question the separate treatment of the Schedule.'” In this regard, some
favored to maintain the Schedule for the sake of protecting government
revenue generated from the real estate business which is comparatively
profitable and relatively passive, compared to Schedule ‘C’ activities which
are more prone to losses.'"" The recognition of loss-carry forward privileges
for taxpayers of Schedule ‘C’ not Schedule ‘B’, was also used to support the
fact that this is the policy of the government. However, this can no more
serve as a supportive reason to maintain the Schedule. Currently loss carry
forward is allowed to Schedule ‘B’ tax payers too.''? Besides, it is wrong to
assume that the real estate rental business is not prone to loss. Others

themselves to this tax planning scheme. But, the fact that they are charged with 30% flat tax rate under
both Schedules may lessen their motivation to do so.

19 As per Art. 97 (6) of the FDRE Constitution, Regional governments have a power to levy and collect
taxes on income derived from private houses and other properties within the State. “Private houses”
include buildings owned by companies. However, Art. 98 of the Constitution, makes the profits of
companies a shared [concurrent] power of taxation. The phrase “profits of companies” seems referring
to their main business, not their rental activity (which is in fact excluded from being business under
the Proclamation - Art. 2 (2)). The tax under Art. 98 of the Constitution is being collected by the
Federal Government, hence, the taxpayers shall made their income tax declaration accordingly.

1% Most of the above exclusions (under the current income tax laws) were also made under the previous
income tax system. Hence, the views reflected then can be found relevant for the current system too.
Regarding those views, see Taddese, the Ethiopian Income Tax System, pp. 362 — 367.

" Ibid. The real estate business (the rental part) is related with Schedule ‘B’ because, as seen above, the
Proclamation excluded rental of buildings from the domain of business (in effect from Schedule ‘C” or
business income tax), though the activity could have been considered as business.

"2 The Regulation, Art. 24 (2).
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(including Taddese Lencho (PhD), one of the Ethiopian tax law scholars)
argued that the separate treatment of rental of buildings is not a product of
serious policy deliberation rather, a mere accident of history.'"” Accepting
this view would mean, the existing Schedule ‘B’ is also a simple
continuation of this historical incident. However, seeing that each schedule
adopts its own rules of tax calculation, deduction, tax accounting, and has its
own characterization of taxpayer and tax base, it seems difficult to conclude
that the separate treatment of Schedule ‘B’ is done by accident.

The exclusions made under the Schedule and the possibilities to categorize
the remaining income sources of the Schedule to the other income tax
schedules may also be raised as a reason to contest the separate treatment of
Schedule ‘B’. For instance, those real estate businesses engaging in a regular
rental of buildings could have subjected to Schedule ‘C’ (by considering the
activity as business). The same may also be considered for non-real estate
businesses regularly engaged in rental of buildings (such as pensions and
guest houses) and those which besides their main business engage in the
rental of buildings. Once the Schedule is emptied of rental of buildings in
“commercial settings”, what is left is informal rental of buildings and lease
of residential building by private individual homeowners. We may not need
a separate Schedule just to capture these.''"* For instance, it can be conceived
to include these under Art. 58 of the Proclamation, as casual rental of assets.
Of course, Art 63 of the Proclamation can also be the other possible way-out.
The author believes that the nature of the entity engaging in the rental
activity and the frequency/length of the lease may be taken in to account in
categorizing the current tax bases of Schedule ‘B’ to the other Schedules.
For instance, if rental of buildings is not the main undertaking of the entity,
this can be subjected to Schedule ‘D’ (Art. 58) and if rental of buildings is
the primary business of the entity or engages in the activity on regular basis,
this can be subject to Schedule ‘C’, like any other business.

However, it has to be noted that strike off Schedule ‘B’ might not be an easy
endeavor. To begin with, rental incomes have many characteristics, which
differentiated them from business income; hence, it may be difficult to

1 Taddese, the Ethiopian Income Tax System, pp. 365. Since 1949, rental income tax is subject to a
separate schedule, despite the difference in its scope from regime to regime. See also; Taddese
Lencho, ‘Towards Legislative History of Modern Taxes in Ethiopia’, Journal of Ethiopian Law, 2012,
Vol. 25, No. 2, pp. 121-122.

"4 1d, p. 543.
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merge the two as easily as discussed above. In addition, the fact that the
current Proclamation, by explicitly excluded rental of buildings from
Schedule ‘C’,'" broadened the tax base of Schedule ‘B’. The previous
Income Tax Proclamation defined business as “any industrial, commercial,
professional or vocational activity or any other activity recognized as trade
by the Commercial Code of Ethiopia and carried on by any person for profit
(emphasis added).''® It means if for instance the rental of the building was
done for profit it was considered as a business and subject to Schedule ‘C’.
However, the current Proclamation, clearly affirmed that rental of buildings
are not subject to Schedule ‘C’, despite the activity being undertaken for
profit and for that matter even if it is done by companies (which considered
as always commercial).''” This widening of the scope of Schedule ‘B’ can be
forwarded as a strong reason to support the separate treatment of the
Schedule. It may be taken as that the government still believes that the rental
of buildings (which includes the real estate business, pensions, guest houses
and rental activity by big businesses such as commercial banks) is not prone
to business loss as such like other businesses subject to Schedule ‘C’. By
separately taxing income from rental of buildings, the government deny
taxpayers of Schedule ‘C’ a chance to transfer the losses they suffered under
Schedule ‘C’ business activities (which compared to rental of buildings are
considered as more prone to losses) to their rental income. This way, the
government is protecting its revenue.

The other main difficulty is that; as stated above, under the current fiscal
arrangement of Ethiopia, taxation of rental of buildings falls under both the
federal and regional power of taxation.'"® So, there is a need to strike an
agreement between the federal government and the regional governments.
Either the regional governments should allow the federal government to tax
all rentals of buildings or the federal government has to give up part of its
power to tax rental of buildings under its jurisdiction. This is not expected to
be easy and also needs constitutional amendment.

In general, weighting the difficulties that may happen because of the
separate treatment of Schedule ‘B’ against the complexities involved to

!5 The Proclamation, Art. 2 (2) ().

118 The previous Income Tax Proclamation, Art. 2 (6).
"7 The Proclamation, Art. 2 (2) (c).

"8 The FDRE Constitution, Arts.96 (6) and 97 (6).
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demise the Schedule (including constitutional amendment which cannot be
secured easily), maintaining the Schedule sounds the better thing to do. The
broadening of the tax base of the Schedule under the current income tax laws
can be taken as the manifestation of the government’s policy towards the
separate treatment of Schedule ‘B’ (it is no more a simple continuation of
historical incident).

Concluding Remarks

This paper has examined the characterization of taxable units and tax bases
under the Income Tax Schedules ‘A’ and ‘B’ of Proclamation No. 979/2016.
The discussion in this regard shows that the current income tax system has
emerged with new developments. Among these; the Proclamation
incorporates definitional provisions dedicated to explain the taxable units
and tax bases of the schedules. In the absence of these, it has provisions with
a clear list of income categories subject to each schedule.

However, it is also found that still there are problems. To begin with, there
are potential characterization conflicts and overlaps among the Schedules.
Of course, characterization overlaps is common in schedular income tax
systems. But, if the overlaps are serious or create administrative difficulties
or open a door for tax avoidance schemes, the problem should not be
ignored. Consulting the jurisprudence and some international practices, this
paper tried to indicate the way out from such problems. To avoid some of the
overlaps, re-organization of the taxable units and tax bases of the Schedules
could be forwarded as a solution. However, since re-organization is a hectic
process which demands the amendment of the income tax regime, solving
the problems through other ways may be found preferable. Issuing directives
and advance rulings should be considered, in this regard.

There is also clarity problem in some of the provisions. This in turn has a
potential to pose enforcement or administrative difficulties. To avoid this
from happening, the author, once again, recommends for the Ministry of
Revenue and the Ministry of Finance to enact directives or guidelines which
supplement or elaborate the concerned provisions. Concerns related to the
separate treatment of Schedule ‘B’ are also raised. For this, the paper tried to
indicate the concerns involved so that the relevant organ may come across
with the issues and consider appropriate measures.
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3 1d,p.24.

3! Yonatan Feseha, supra note 17, p.8
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The Constitutionality of the Administrative Border and Identity
Commission

Tegegne Zergaw"

Abstract

In Ethiopia, in the past years, many questions have been raised in relation
to claims of identity, self-administration, and administrative border that
have led the country to a bloody conflict, instability, disruption of peace
and security, and anarchy. As part of a solution for these problems, the
federal government has enacted a law that established the Administrative
Border and Identity Commission. Following the enactments of the
establishment proclamation, *** there is strong opposition against the
establishment of the commission by claiming that is not constitutional to
establish such kinds of commission in the presence of other duly and
constitutionally established institutions. Even one region of the country has
passed a decision that makes the proclamation non-effective in that
particular region claiming that it conflicts with the constitution. Therefore
this study aims at assessing the constitutionality of the Administrative
Border and Identity Commission and to evaluate the critics against it. To
do this the researcher examined and analyzed the Constitution of the
Federal Democratic Republic of Ethiopia, other relevant laws of the
country and the existing institutional practice. Accordingly, the findings of
the study revealed that the critic against establishing the commission that
solely bases on its conflict with the Constitution is unacceptable and
baseless. It is because of the fact that the commission does not have the
effect of replacing the existing duly established constitutional institution as
long as such constitutional the House of Federation, the institution
constitutionally mandated with the issues in discussion, has still the final
say over the recommendation of the Commission. Except for few gaps and
some minor problems, the establishment of the Commission is not in
conflict with the Constitution rather than supporting and strengthening the
constitutional mechanisms. Hence, if properly utilized and duly constituted,
the Commission will play enormous roles in the national efforts to find a
lasting solution for those questions and conflicts by investigating the root
causes of the problem and providing research based recommendations.

Key words: 1dentity, Administrative border, Self-administration, Constitutionality,
House of Federation

* LL.B degree in Law (Jimma University), LL.M degree in Business and Corporate law (Bahir Dar
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30 Arie Freiberg, Pathways to Justice: Sentencing Review, 2002, p. 102.
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37 Conditional Sentences, Probation, and Discharges (No. 203), retrieved from
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University Law Review 1, 9-13 and Steven Tudor, 'Modes of Mercy' (2003) 28 Australian Journal of
Legal Philosophy 719, 85.

“2 NSW(New South Wales) parliamentary library Research service, Probation: an overview , Briefing
Paper No 21/98 ,1998 p 1 available at http://www.parliament.nsw.gov.au/gi/library/publicn.html, (last
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6 Joel Bassett, ‘Discretionary Power and Procedural Rights in the Granting and Revoking of Probation’
(1969) 60(4), The Journal of Criminal Law, Criminology, and Police Science, p. 486,
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" Legal Aspects of Probation Revocation (1959) 59(2) Columbia Law Review, p. 314,
! Joel Bassett, supra note 68, p. 481.

U hey- 1% 4813

7 Legal Aspects of Probation Revocation, supra note 70, pp. 315-316.
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7 Joel Bassett, supra Note 68, pp. 485-493.

" The Right to hearing before revocation of probation (1950) 59(8), Yale Law journal , pp. 1521-1529,
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% Stephen E. Brown et al, Criminology: Explaining Crime and Its context ( 7" ed, Anderson Publishing,
2010) pp. 135-357.

8 Patrick R. Anderson and Donald J.Newman, Introduction to criminal Justice (5Th ed, McGraw Hill,
New York and others,1993) p. 287.
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%! Berhane Gebregziher, ‘Conditional Suspension of Penalty under the Ethiopian Criminal Code: What Is
Missing?’(June 2017) 5(1), Mekelle University Law Journal, p. 67.

“....The first possibility is to enter no conviction when a criminal is placed on probation and does not
break the conditions of his probation. In this case, the conviction of guilty/not guilty may be
suspended....”
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Suspension of Penalty: The Legal Framework in Ethiopia and its Practice
in the Amhara National Regional State Courts
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Abstract

Conditional suspension of penalty is a legal device designed to suspend
pronouncement and enforcement of penalty. Although the criminal proceeding
presupposes conviction, sentencing and execution, articles 191 and 192 of the
FDRE criminal code respectively provide for suspension of pronouncement and
enforcement of penalty. Accordingly, a court may, upon the fulfillment of the
conditions prescribed by this law, render either of the two depending on its
possibility of reforming and reinstating the criminal.

Despite many challenges, suspending enforcement of penalty is commonly practiced
in the regional courts. This study, therefore, attempted to identify the challenges
thereto by employing a qualitative research method and arrived at the following
major findings.

Unlike suspension of pronouncement of penalty, suspension of enforcement of
penalty is rendered with the condition of two years’ probation period regardless of
severity of the crime, punishment and the conduct of the criminal. Besides, failure to
state the rules of conduct in a judgments, absence of follow up mechanisms,
nonexistence of independent probation entity/officer and procedural rule as to
revoking suspension are the major pitfalls demanding urgent action in the criminal
Jjustice system.
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The Effect of Changes in Tax Rates Amidst Tax Years in the
Determination of Corporate Income Taxes in Ethiopia: A Comment on
Federal Supreme Court Cassation Decision on ERCA v MIDROC Gold

Leake Mekonen Tesfay™

Abstract

A dispute occurred between ERCA v MIDROC Gold (Federal Supreme
Court Cassation Division, File No. File No. 130705, 07 Sep. 2017),
because the mining tax rate was re-amended from 35% to 25% in 26 July
2013, bifurcating the tax year of 2013, creating an issue what should be the
effect of the change in the tax rates amidst the tax year, particularly,
whether these two tax rates can be applied in determining the latter’s profit
taxes. The Federal Tax Appeal Commission, the Federal High Court, the
Federal Supreme Court and the Cassation Division of the Federal Supreme
Court decided that mining income taxes are paid on the aggregate annual
taxable income not by dividing the year into months, and applied the new
25% tax rate for the aggregate annual taxable income. The author, in this
work, disagrees with these decisions and argues that the times from 01
January to 25 July and from 26 July to 31 December should have been
separately treated as transitional tax years; the 35% and 25% tax rates
should have been applied to these transitional tax years respectively, and
the annual tax should have been the summation. In this way, it was possible
to avoid the undue retroactive application of the 25% tax rate, to strike a
balance between the tax authority’s interest to collect due taxes and the
taxpayer’s interest to pay taxes only due according to law, and moreover,
to develop a precedent to avoid possible similar future controversies.

1. Introduction

Followed mining income tax rate reduction from 35% to 25%in July 2013",
a dispute arose between ERCA v MIDROC Gold,” whether two rates can be

* LL.B, LL.M; Lecturer in Law, Aksum University, College of Social Sciences and Languages,
Department of Law; Attorney and Legal Consultant in All Federal and Tigray State Courts. E-mail:
happyleake@gmail.com. The author is indebted to Aschalew Ashagre (LL.B, LL.M; Assistant
Professor, Addis Ababa University, College of Law and Governance, School of Law; Attorney and
Consultant of Law) for his invaluable comments on this case comment. Any misreading or improper
expressions, if any, are however, the author’s only liability.

! Mining Income Tax (Amendment) Proclamation No. 802/2013, Fed. Neg. Gaz., Year 19, No. 58, (Proc.
No. 802/2013), Article 2 and Mining Income Tax (Amendment) Proclamation No. 23/1996, Fed. Neg.
Gaz., Year 2, No. 11, (Proc. No. 23/1996), Article 2
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applied in the determination of the latter’s income tax for the tax year of
2013. The Ethiopian Revenues and Customs Authority (ERCA) argued that
the tax should be computed by applying the 35% and 25% tax rates using
proportion method and summing the two proportions. MDIROC Gold
argued that the 25% tax rate prevailed in the tax year. The 25% rate was
effective form 26 July 2013.7 This shows that the 35% rate was effective
through 25 July 2013. The application of these two rates in the tax year
created a dispute. The Federal Tax Appeal Commission (FTAC), the Federal
High Court (FHC), the Federal Supreme Court (FSC) and the Cassation
Division of the FSC (Cassation Bench) decided for MIDROC Gold. The
author questions the appropriateness of these decisions. It is argued that if
tax rates are changed amidst tax years, the effect should be that both tax rates
should apply to their sphere of transitional tax years within the same tax
year. In so doing, the case comment has four sections. Next to this
introduction, section two presents the facts of the case. Section three presents
the author’s comments, and section four goes for conclusion.

2. Summary of Facts of the case

Before 1993, mining income was taxed under the main income tax law, but
with a higher rate of 51%.* When special mining tax law was introduced in
1993, the rate was made 35% for small-scale mining and 45% for large-scale
mining.’ The tax rate for large-scale mining was reduced to 35% in 1996°

o

Ethiopian Revenues and Customs Authority v MIDROC Gold Mines PLC, Federal Supreme Court
Cassation Division, File No. 130705, decision of 07 Sep. 2017(30 Meskerem 2010 E.C)
(Unpublished)(ERCA v MIDROC Gold). Recently, the Ethiopian Revenues and Customs Authority has
been changed to the Ministry of Revenues. The author has used the name ERCA for convenience in this
work.

3 Proc. No. 802/2013, supra note 1, Article 3.

4 Tadesse Lencho, Towards Legislative History of Modern Taxes in Ethiopia, 1941-2008, Journal of
Ethiopian Law, Vol. 25, No.2 (Towards Legislative History of Modern Taxes), (2012), p. 124.

* Mining Income Tax Proclamation No. 53/1993, Neg. Gaz., Year 52, No. 43, (Proc. No. 53/1993),
Article 3.The lowering of the mining tax rate in this respect can be considered part of the liberalization
reforms that followed the collapse of the Dergue regime and the capture of state power in Ethiopia by
the Ethiopian People’s Revolutionary Democratic Front in 1991. See generally Alemayehu Geda and
Abebe Shimeles, Taxes and Tax Reform in Ethiopia, 1990-2003, United Nations University Research
Paper No. 2005/65 (December 2005) and Alemayehu Geda, Readings on the Ethiopian Economy,
(Addis Ababa University Press), (2011), pp. 188-206.The mining tax law had also included special
provisions. These include, inter alia, straight-line depreciation allowance for capital expenditures and
pre-production costs in four years; reinvestment deduction up to 5% of the gross income for each
accounting year; and loss-carry-forward for ten consecutive years. Moreover, the tax year was specially
provided to be the Gregorian calendar year ending in 31 December. With respect to the determination
of taxable income, it was provided that taxable income should be determined after all allowable
expenditures, depreciation allowances, reinvestment deductions and transferable losses are subtracted
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and to 25% in 2013.” The re-amendment to the mining tax law, which
reduced the tax rate from35% to 25%, was effectivefrom26 July 2013, i.e.,
almost amidst the tax year of 2013.® Following this, MIDROC Gold reported
that its taxable income for the tax year of 2013 was ETB 1, 976, 578, 000.40
(One Billion Nine Hundred Seventy Six Million Five Hundred Seventy
Eight Thousand Birr and Forty Cents). Then, having computed its tax
liability at 25% rate, it reported that the tax due for it to pay was ETB 494,
144, 500.10 (Four Hundred Ninety Four Million One Hundred Forty Four
Thousand Five Hundred Birr and Ten Cents). Then after, stating that it had
paid ETB 500, 000, 000.00 (Five Hundred Million Birr) withholding tax, it
claimed a refund of ETB 5, 855, 499.90 (Five Million Eight Hundred Fifty
Five Thousand Four Hundred Ninety Nine Birr and Ninety Nine Cents).

ERCA’s Large Taxpayers Branch Office Tax Assessment and Collection
department revised MIDROC Gold’s tax declaration. It divided the taxable
income that MIDROC Gold reported into two proportions and computed the
tax for the income from 01 January to 25 July (206 days) at 35% rate and the
income from 26 July to 31 December (159 days) at 25% rate using
proportion method. Taking the sum of these two proportions, it decided that
the tax due was ETB 605, 699, 313.12 (Six Hundred Five Million Six

from the gross income. See Towards Legislative History of Modern Taxes, /d., p. 125 and Proc. No.
53/1993, Id., Atticle 2(2), 4, 8, 9 and 10.What has to be noted is that the mining tax law did not make a
difference with respect to the fact that corporate profit taxes are payable annually. Compare Article 4 of
Proc. No. 53/1993, Id., with Article 18 of Income Tax Proclamation No. 286/2002, Fed. Neg. Gaz., No.
8, Year 34 (Proc. No. 286/2002) (now repealed) and Article 20 of the Federal Income Tax Proclamation
No. 979/2016, Fed. Neg. Gaz., Year 22, No. 104 (Proc. No. 979/2016).

¢ Proc. No. 23/1996), supra note 1, Article 2.

" Proc. No. 802/2013, supra note 1, Article 2. New income tax law has been enacted in 2016. The mining
taxation has been incorporated back to the income tax law, with lower tax rate of 25%. See Proc. No.
979/2016, supra note 5, Article 37(3) and 100(1)(b). Whether the continuous reduction of mining tax
rates for large-scale mining from 45% to 35% and further to 25% was backed by dictating economic
realities seems questionable. Usually, the reasons for enacting or amending a law are highlighted in
preambles or separate object clauses. Neither of the amendments to the mining tax law, however, had
stated reasons. Only roughly expressed in the preambles of both amendments was the fact that
amending the law was necessary. See Proc. No. 23/1996, supra note 1 and Proc. No. 802/2013, supra
note 1, Preambles. Moreover, while mining taxation has been incorporated to the income tax law, it
does not seem there is sufficient reason to justify taxing mining income at 25% whereas other corporate
profits are taxed at 30% rate. See Proc. No. 979/2016, Id., Compare Article 19(1) and Article 37(3).
Lowering mining tax rate is not, however, unique to Ethiopia. Studies show that African countries,
generally, impose lower corporate tax rates for mining than the general tax regime, and particularly,
African countries under tax Multinational Corporations involved in the mining sector. See M. Moore et.
Al (2018), Taxing Africa: Coercion, Reform and Development, (London: ZED Books) (Taxing Africa)
pp- 89-111 and Bertrand Laporte, Céline De Quatrebarbes and Yannick Bouterige, Mining taxation in
Africa: The gold mining industry in 14 countries from 1980 to 2015, (2017) <halshs-01545361> p. 12.

8 Proc. No. 802/2013, supra note 1, Article 3.
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Hundred Ninety Nine Thousand Three Hundred Thirteen Birr and Twelve
Cents).

Then, deducting the withholding tax which MIDROC Gold claimed that it
had paid, the department computed an extra tax of ETB 105, 699, 313.12
(One Hundred Five Million Six Hundred Ninety Nine Thousand Three
Hundred Thirteen Birr and Twelve Cents) and, added late payment interest
and penalty it noticed MIDROC Gold to pay ETB 112, 773, 768.14 (One
Hundred Twelve Million Seven Hundred Seventy Three Thousand Seven
Hundred Sixty Eight Birr and Fourteen Cents). MIDROC Gold appealed to
the Tax Review Committee within ERCA’s Head Office, which confirmed
the tax decision. MIDROC Gold, then, appealed to the FTAC, which decided
for it.” The FTAC’s decision was confirmed by the FHC,' FSC'' and the
Cassation Bench. "

Throughout the litigation, ERCA argued that since Proc. No. 802/2013,
which provided for 25% mining income tax rate, was effective only from the
time of its publication in the Federal Negarit Gazeta on 26 July 2013, Proc.
No. 23/1996, which provided for 35% mining income tax rate was effective
in the time from 01 January to 25 July; and these two rates were effective
and binding in their time sphere within the tax year. It added that applying
the new law, i.e., Proc. No. 802/2013 retroactively beginning from 01
January 2013 was against the provision of the Proclamation itself, therefore,
the tax should be determined in two proportions, then, these two proportions
should be summed for the annual tax. On the contrary MIDROC Gold
argued, that since the tax rate was amended before the tax for the tax year of

® MIDROC Gold v ERCA, FTAC, File No. 950, decision of 13Nehasie 2007 E.C., (Unpublished)
' ERCA v MIDROC Gold, FHC, File No.170680, decision of 03/05/2008 E.C., (Unpublished)

" ERCA v MIDROC Gold, FSC, File No. 123093 decision of 22/09/2008 E.C., (Unpublished). The
readers should note here that had it been according to the Civil Procedure Code, second appeal from the
FHC's decision would be impossible since the FHC did not vary the FTAC's decision. See Civil
Procedure Code of the Empire of Ethiopia, Decree No. 52 of 1965, Neg. Gazeta, Extraordinary Issue
No. 3 of 1965, Article 231(2). In case of tax appeals procedure as is in the case of our discussion,
however, second appeal from the FHC's decision is possible to the FSC and is not limited to cases the
FHC varies the FTAC's decisions. See Proc. No. 286/2002, supra note 5, Article 112(3). The new
federal income tax law has also a clear and express provision that appeal is possible from the FHC's
decisions to the FSC. See Federal Tax Administration Proclamation No. 983/2016, Fed. Neg. Gazeta,
Year 22, No. 103, Article 58(1). The important lesson here is that while the relevant tax law provisions
provide for the right to second appeal without limiting it to cases where there is variation of decisions,
these prevail over the Civil Procedure Code regarding tax appeals.

'2 Fasika Tadesse, “Midroc Comes out Victorious in Tax Dispute”, Addis Fortune, [Vol 18, No. 914] Oct

30, 2017, available at https://addisfortune.net/articles/midroc-comes-out-victorious-in-tax-dispute/,
accessed on 25/10/2018, (hereinafter Fasika Tadesse).
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2013 was due, i.e., before the tax year of 2013 was finalized, the prevailing
tax rate for the tax year was 25%; and that so long as the tax has to be
determined based on the aggregate amount of the annual taxable income,
there was no any provision in the law which allowed dividing the tax year
into two and computing the tax based on two tax rates.

The FTAC, FHC, FSC and the Cassation Bench reasoned that the mining
income tax law, issued in consideration of the special nature of mining
taxation, provided for the accounting year for mining income taxation to be
the Gregorian calendar year ending in 31 December. They also added that
the mining income tax law had provided for mining income tax to be
determined on annual basis calculating the annual aggregate amount of
taxable income after all allowable deductions are subtracted from the annual
gross income not by dividing the tax year into months. Accordingly, they
applied the 25% rate for the total annual tax.

The case attracted divided opinions. When it was pending in the FTAC,
many of ERCA’s Public Prosecutors opined that the law was plain and the
tax should be calculated using the two tax rates, whereas others argued that
the purpose of the new law was to favor the taxpayer by lowering the tax
rate, hence the tax should be calculated at 25% rate."> After the case was
decided by the Cassation Bench, Yohannes Woldegebriel, former Legal
Service Directorate Director of the then Ethiopian Customs Authority, has
been reported to have agreed with the cassation decision on the point that the
Company’s turnover has to be assessed annually not on monthly basis, but
doubted the appropriateness of the cassation decision applying the new tax
rate retroactively, because, he believed that proclamations in Ethiopia are
effective up on publication in Federal Negarit Gazeta.'"* The author also
observed that legal officers in the Ministry of Revenue, as currently is,
agreed with the decision doubting that two tax rates can be applied in a tax
year."” According to this author, the decisions of the FTAC, FHC, FSC and
the Cassation Bench are indefensible. The following section presents the
author’s comments.

" The author was one of the ERCA’s Public Prosecutors assigned to the litigation in this case, and, had
been discussing on the matter with many of the Public Prosecutors who were in the ERCA’s Head
Office.

' Fasika Tadesse, supra note 12.

15 The author, in the due course of writing this comment, has discussed on the matter with former
colleagues in the Legal Service Department of the Ministry of Revenues.
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3. Analysis and Comment

According to the author’s views, the decisions of the FTAC, the FHC, the
FSC, and the Cassation Bench are not sound, at least, for the following
reasons. First, applying the 25% rate retroactively from 01 January 2013
goes against the express provision of Proc. No. 802/2013 for it to be
applicable from 26 July 2013. If retroactive application of the 25% rate were
the parliamentary intent, expressly providing so would have been possible.
Although there is no prohibition of retroactivity of tax statutes in Ethiopia,
according to the author’s view, tax laws should not be applied retroactively,
at least, in cases the legislature did not provide so. The debate in other
countries, similarly, is on the validity of retroactive tax bills enacted by the
legislature.'® There is no issue of retroactive application of tax statutes the
retroactive application of which is not provided by the legislature. In our
case, the parliament did not provide for the 25% rate to be applied
retroactively from 01 January. A tax bill can also be made to begin
application from the first day of the tax year either retrospectively or
prospectively. For example Proc. No. 286/2002 was provided to
prospectively apply for incomes generated from 01 Hamle 1994 E.C.,
whereas it was in force from 27 Sene 1994 E.C."". This was not the case in
the case of our discussion. In this case, Proc. No. 802/2013 had been unduly
applied retroactively from the beginning of the tax year of 2013, based on a
wrong understanding that the tax year is indivisible and two tax rates cannot
be applied in one tax year.'®

Second, the FTAC, the FHC, the FSC, and the Cassation Bench failed to
balance the interest of ERCA (tax authority) and MIDROC Gold (taxpayer).
Balancing is settling conflicts between fundamental principles, both accepted
in the legal system, by determining the proper boundary between them. ' Its
essence is that it is settling conflicts not in an “all or nothing” approach, i.e.,

' For an earlier analysis on the issue in the case of U.S.A. for example, see Ralph R. Neuhoff,
Retrospective Tax Laws, 21 St. Louis L. Rev. 001 (1935).

17 Proc. No. 286/2002, supra note 5, Article 120

'8 Interestingly, the Cassation Bench has established a precedent that the confiscation of properties found
to have entered the Ethiopian territory without custom’s clearance or the payment of the due customs
duties emanates from tax law not from criminal law and that the principle of non-retroactivity of
criminal law does not apply, as if confiscation of property was not a penalty. See Custom’s Public
Prosecutor v Ato Tsegahun Mengistu, File No. 23855, in Federal Supreme Court Cassation Decisions,
Vol. 7, pp. 265-269.

! Aharon Barak, The Judge in a Democracy, Princeton University Press: Princeton and Oxford, (2006)
(The Judge in A Democracy), pp. 164-167.
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eliminating or giving a zero value to either of the conflicting values.”
Historically, the governments’ power to tax and taxpayers’ right to pay
always conflict.”’ The case of our discussion is a manifestation of the
conflict between the government’s power to tax and the taxpayers’ rights
regarding the enactment, application and interpretation of taxing bills.
However, while striking a balance between the interests of ERCA, i.e.,
collecting taxes according to the law and MIDROC Gold, i.e., paying taxes
due only according to law was required, neither of the FTAC, the FHC, the
FSC, and the Cassation Bench tried to. In this case ERCA lost totally and
MIDROC Gold took all. What has to be understood, however, is that this
precedent, unless changed, may disadvantage taxpayers. For example, if tax
rate increases in the future in similar way, taxpayers will be taxed according
to the highest rate for the whole tax year. What has to be clear here is that
the FTAC, FHC, FSC or the Cassation Bench did not raise the general issue
of how tax statutes have to be interpreted and, particularly, they did not
clearly argue that the relevant provisions should be interpreted and the
dispute be settled in favour of the taxpayer. They, rather, seem to have
simply rushed to conclude that the tax year was indivisible, in effect
deciding for the taxpayer. The case would be very tricky for them if the tax
arte was increased. Indeed, one doubts if they would easily dare to establish
the rule that the tax year is indivisible and apply to the new rate
retroactively.

Now, the question comes: how should have the case been settled? Perhaps,
the issue would not have occurred had the legislature provided for Proc. No.
802/2013 to be applicable either retroactively from the beginning of the tax
year of 2013 or proactively from the beginning of the tax year of 2014. Now,
the issue is how to fill this gap. Similar to interpretation in law, interpretation
of tax statutes is subject to debates.”” On the one hand, based on the view

20 .
Ibid

2! For an historical account on this, see Chantal Stebbings, The Victorian Taxpayer and the Law: A Study
in Constitutional Conflict, Cambridge University Press, (2009).

22 The debates on interpretation in law vary between Textualism (New Textualism), Intentional-ism
(Originalism) and to Purposive-ism regarding the substantive approaches of interpretation and between
Strict Constructionist Rule, Literal (Plain Meaning) Rule, Golden Rule, Mischief Rule and Rules of
Analogy regarding the technical canons of interpretation. For example, see Aharon Barak, Purposive
Interpretation in Law, (Princeton University Press: Princeton and Oxford, (2005), pp. 12-12; The Judge
in a Democracy, supra note 19; Chinua Asuzu, “Remember Lot’s Wife! Interpretation of Tax Statutes”,
available at http:/ssrn.com/abstract=1920702, accessed on 17/10/2018, (Remember Lot’s Wife); and
John H. Farrar, “Reasoning by Analogy in the Law”, Bond Law Review: Vol. 9: Iss. 2, Article 3, (John
H. Farrar)
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that the taxpayer is weaker than the government as in penal laws, there is an
argument that doubts in tax statutes should benefit taxpayers.”” The
argument for the interpretation of tax bills in favour of taxpayers is based on
the literal rule of statutory interpretation. According to this, tax statutes are
to be construed literally, words in tax bills are given their ordinary meaning
and ambiguities are resolved in favour of taxpayers.** The literal rule sees
taxes as penalties imposed by the state limiting citizens’ right to prosper
from their business.” Not all ambiguities in tax bills are, however, resolved
in favour of the taxpayer. While ambiguities in taxing provisions are
resolved in favour of taxpayers, ambiguities in exemption provisions of tax
bills are resolved in favour of the tax authorities, and strict interpretation
does not mean that even the taxing (charging) provisions will never be
construed reasonably, it means that benefit of doubt will be given to the
taxpayer as a last resort. *°

On the other hand, especially in connection to combating tax shelters, there
is an argument for the purposive approach to interpretation of tax statutes.”’
Chinua Asuzu, one who opposes the argument in favour of taxpayers asked:
“Is it necessarily correct to say that the taxpayer is always weaker than the
Government? Is the Microsoft Corporation weaker than the Government of
South Sudan?”*® His allegation is true. Let alone a young state like South
Sudan, lack of equipped human resource is one of the challenges for African
countries to tax Multinational Corporations, especially those involved in the
extraction sector.”” On another view, the argument for tax statutes to be
interpreted in favour of taxpayers remains indefensible if one considers taxes
not as penalties by the state, rather as prices voluntarily paid for living in a

3 Florence N. Dollo, ‘Tax Legislation and the Lawyer’s Training Needs- An African Perspective’, cited
in Remember Lot’s Wife, /d., p. 25.

2 John Tretola, “The Interpretation of Taxation Legislation by the Courts - A Reflection on the Views of
Justice Graham Hill” in Revenue Law Journal, Volume 16, Issue 1, Article 5, (2006) pp. 74-76.

2 1d., pp. 78-79.

% Stephen W. Bowman, “Interpretation of Tax Legislation: The Evolution of Purposive Analysis” in
Canadian Tax Journal, Vol. 43, No. 5 (1995) p. 1170; Sanjeev Kumar Tiwari, “Rules for Interpretation
of Taxing Statutes: A Critical Appraisal of New Trends and Approaches” in International Journal of
Law and Legal Jurisprudence Studies, Volume 2 Issue 5, pp. 112-116.

27 Shannon Weeks McCormack, “Tax Shelters and Statutory Interpretation: A Much Needed Purposive
Approach”, University of Illinois Law Review, Vol.__ No. 3. (2009) pp. 697-772

¥ Remember Lot’s Wife, supra note 22, p. 26.

% Taxing Africa, supra note 7, p. 106.
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modern society.* Indeed, although taxes are mandatory contributions, they
are by no means to be put in parallel to criminal fines and confiscations.
Therefore, “there are no special principles of construction applicable only to
fiscal legislation[s],”*' tax disputes can be settled using the approaches and
canons of interpretation used in other statutes. When we relate it to the case
of our discussion, the issue was not whether the taxpayer is liable to pay tax
or not, it rather was whether a tax year can be divided into two shorter tax
years to give effect to two different tax rates, both validly provided by a
parliamentary law. Hence, it becomes true that if the precedent established
by this case that tax year is indivisible sustains, taxpayers will be taxed at a
higher rate for the whole year in case tax rate increases amidst tax years.

Accordingly, for the settlement of this case, the tax year of 2013 should have
been divided into two transitional tax years. In Proc. No. 286/2002, which
was in force while the case was in litigation, it was provided that if
taxpayer’s accounting year is changed from Ethiopian Budget year to
Gregorian calendar year or vice versa, the time between the last tax year and
the beginning of the new tax year is treated separately as transitional tax
year.* Similar provision has been included also in the new income tax law.™
This shows that although corporate income taxes, conventionally, are paid
annually, the tax year is not totally indivisible. The author believes that the
provision for transitional tax years in cases of change in taxpayer’s
accounting year should be applied to cases of change in tax rates effective
amidst a tax year, as is in the case of our discussion, by analogy.** Analogy
means treating case alike if their similarity outweighs their difference.”
According to the author’s view, the purpose of the provision in the income
tax law for transitional tax year is to avoid confusion and controversy as to
how the change in the accounting year shall be treated for the purpose of
profit tax calculation. Similarly, the determination of annual tax is the

9% e

tripartite interplay between “tax year”, “taxable income” and “tax rate”. This

% See Emmanuel Kasimbazi, “Taxpayers’ Rights and Obligations: Analysis of Implementation and
Enforcement Mechanisms in Uganda,” Danish Institute for International studies, DIIS Working Paper
No 2004/12 (Copenhagen, 2004)

3! Vinelott J (1982), Interpretation of Fiscal Statutes, cited in Remember Lot’s Wife, supra note 22, p. 24.

32 Proc. No. 286/2002, supra note 5, Article 64(5), emphasis added.

3 See Proc. No. 979/2016, supra note 5, Article 28(5).

3 What is only prohibited is establishing crimes by analogy. See, for example, FDRE Criminal Code,
Article 2(3).

3 John H. Farrar, supra note 22, p. 149.
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means that the tax payable in a tax year is equal to the profit (taxable
income) earned in the tax year multiplied by the tax rate provided for in the
law. Therefore, if the change in the taxpayer’s accounting year crates a
transitional tax year in the time between the ending tax year the beginning of
the coming new tax year, this should, similarly, apply to change of tax rate to
the effect that if tax rates change amidst the tax year, the tax year should be
divided into two transitional tax periods based on time where the old rate
ends and the new rate begins application.

Similarly, the provision in the income tax law for transitional tax year,
which, as argued above is applicable to cases of change in tax rates, should
have been applied to the change in the mining income tax rate in the case of
our discussion. This argument is supported by the acontrario reading of the
provision in the mining tax law, which provided that other tax laws cannot
be applicable to matters covered under the mining income tax.”® The mining
tax law, although it provided for the tax year to be the Gregorian calendar
year, as we have seen earlier, did not expressly preclude change of tax rates
and the resultant application of transitional tax periods. Therefore, the tax
year of 2013 should have been divided into two transitional tax years; the tax
for the income from ol January to 25 July should have been computed at
35% rate and the income from 26 January to 31 December at 25% tax rates
respectively; and the total tax due for the tax year should have been the sum
of the amounts determined for these transitional tax years. What has to be
underlined is that, determining the tax using transitional tax years could not
cause any undue harm to MIDROC Gold (taxpayer) except that it would pay
the tax according to the law of the parliament. In this way, it was possible to
avoid the undue retroactive application of the new law on the one hand and
strike a balance between the interests of the parties to the case on the other.
More importantly, this would have been a precedent enabling to avoid
possible similar future controversies, which may arise due to revision in tax
regime resulting in increase or decrease of tax rates effective amidst a tax
year.

The author’s argument for the application of transitional tax years in case of
change in tax rates as in the case of our discussion is not uncommon in the
experience of other countries having developed tax system. For example, the

36 Proc. No. 53/1993, supra note 5, Article 14
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Internal Revenue Code of the U.S.A. provides that “[I]f any rate of tax ...
changes, and if the taxable year includes the effective date of the change
...tentative taxes shall be computed by applying the rate for the period
before the effective date of the change, and the rate for the period on and
after such date ....”"’, and, “the tax for such taxable year shall be the sum of
that proportion of each tentative tax which the number of days in each period
bears to the number of days in the entire taxable year.”*® This provision
clearly shows that the tax year is not indivisible. Indeed, if the tax rate
changes before the tax year ends, the tax year is divided into two short tax
years to enforce the two tax rates, and the tax due for the entire tax year is
calculated by taking the summation. The author hopes similar express
provision will be included in the Ethiopian corporate income tax law in the
future. It is regrettable, however, that the FTAC, the FHC, the FSC, and the
Cassation Bench did not try to apply the provision for transitional tax year in
the case of our discussion through interpretation. They even did not raise the
question whether or not the change in tax rates amidst the tax year can have
the effect of bifurcating the tax year into two transitional tax years. They,
rather, mistakenly rushed to their conclusion taking for granted that the tax
year is indivisible.

Lastly, a point that has to be raised is the understanding on ERCA’s part.
According to the author’s understanding, if the times from 01 January to 25
July and from 26 July to 31 December were treated separately as transitional
tax years, the tax should have been computed by determining two separate
taxable incomes for each transitional tax year vouching all transactions
conducted within these transitional tax years, not by using proportion
method. As already said earlier, however, ERCA, improperly, took the
annual taxable income which MIDROC Gold reported as an aggregate
amount and divided it proportionally into two based on the number of days
of the tax year. In addition to this, even throughout the litigation, although
ERCA argued for the tax year to be divided into two and the two tax rates to
be applied respectively, it did not expressly argue that the times from 01
January to 25 July and from 26 July to 31 December should be treated as
“transitional tax years.” Moreover, it did not argue that its argument was

3726 U.S. Code § 15 (a)(1), available at
https://www.law.cornell.edu/uscode/text/26/15, accessed on 17/12/2018.
B1d.,§ 15 (@)Q).
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supported by the analogical interpretation of the provision for transitional tax
year in the income tax law in case of change in taxpayer’s accounting year.
Because of this, ERCA’s argument to divide the tax year into two was seen
as “strange” to the law. Had ERCA applied the treatment of transitional tax
years properly in determining the tax and expressly argued for in the
litigation, the author thinks, this might have helped the FTAC, the FHC and
the FSC or at least the Cassation Bench to understand the nature of the case.

4. Conclusion

Although it is conventional knowledge that corporate profit taxes are paid
annually, when the taxpayer’s accounting year changes from Ethiopia
Budget year to Gregorian calendar year and vice versa, according to the
income tax law, the time between the last tax year and the beginning of the
new tax year is separately treated as transitional tax year. This shows that the
tax year is not totally indivisible. However, there is no provision in the law
whether change in tax rates amidst a tax year can have the effect of dividing
the tax year into two transitional tax years. In 26 July 2013, the mining
income tax rate was re-amended from 35% to 25%. This created a dispute
regarding the application of these two tax rates to the tax year of 2013 in
ERCA v MIDROC Gold. In this case, the FTAC, the FHC, the FSC and the
Cassation Bench decided that mining income taxes are payable annually not
by dividing the tax year into monthly basis, and applied the 25% tax rate
retroactively from the beginning of the tax year. The author disagrees with
these decisions, and argues that the change in tax rate amidst the tax year
should have the effect of bifurcating the tax year into two. Accordingly, the
times from 01 January to 25 July and from 26 July to 31 December should
have been treated separately as transitional tax periods; the 35% and 25%
should have been applied to the income generated in these transitional tax
years respectively; and the tax due for the entire tax year of 2013 should
have been the sum of the taxes determined for these transitional tax years.
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